Decisions of 


The Comptroller General 


of the United States 


VOLUME 54. Pages 333 to 434 


NOVEMBER 1974 


UNITED STATES 
GENERAL ACCOUNTING OFFICE 





U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1975 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, 
D.C. 20402. Price $1.40 (single copy) ; subscription price: $17.75 a year; $4.45 addi- 
tional for foreign mailing. 





COMPTROLLER GENERAL OF THE UNITED STATES 
Elmer B. Staats 


DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES 


Robert F. Keller 


GENERAL COUNSEL 


Paul G. Dembling 


DEPUTY GENERAL COUNSEL 


Milton J. Socolar 


ASSOCIATE GENERAL COUNSELS 


F. Henry Barclay, Jr. 


John J. Higgins 


Paul Shnitzer 





TABLE OF DECISION NUMBERS 


B-178678, Nov. 12 
B-178835, Nov. 20 
B-179404, Nov. 11 
B-179582, B—179328, Nov. 14 
B-179716, Nov. 
B-179776, Nov. 
B-180066, Nov. 
B-180308, Nov. 
B-180742, Nov. 
B-180969, Nov. 
B-181069, Nov. 
B-181079, Nov. 
B-181082, Nov. 
B-181198, Nov. 
B-181202, Nov. 
B-181229, Nov. 
B-181416, Nov. 
B-181420, Nov. 


B-181451, Nov. 
B-181460, Nov. 
B-181470, Nov. 
B-181796, Nov. 
B-182166, Nov. 


Cite Decisions as 54 Comp. Gen.—Uniform pagination. The page numbers in the pamphlet are identical 
to those in the permanent bound volume. 


IV 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 333 
[ B-180066 } 


Station Allowances—Military Personnel—Excess Living Costs Out- 
side United States, etc.—Fractional Cost-of-Living Allowances— 
Members Without Dependents 

Enlisted members without dependents assigned to ships homeported outside 
the United States, who are not in a travel status, but are required to be away 
from their station and where a determination has been made that subsistence in 
a Government mess is impractical, are entitled to a fractional cost-of-living al- 
lowance under paragraph M4301-5 of the Joint Travel Regulations for those 
meals which they must buy away from their station, since it appears that the 
prorated cost-of-living allowance was authorized for the purpose of defraying 
the excess costs incurred outside the United States for such meals whether a 
member is assigned to a ship or a shore-based unit. 

In the matter of fractional cost-of-living allowances for certain mem- 
bers assigned to ships homeported outside United States, Novem- 
ber 4, 1974: 

This is in response to a request for advance decision from the Dis- 
bursing Officer, U.S.S. Howard W. Gilmore (AS-16), concerning the 
entitlement to a fractional cost-of-living allowance in the case of cer- 
tain members of the crew who were performing duty away from that 
vessel, which is homeported at La Maddalena, Sardinia. The request 
for advance decision has been assigned PDTATAC Control No. 73- 
56 by the Per Diem, Travel and Transportation Allowance Committee. 

It appears that the members in question, J. N. Patrick, SK2, 461- 
24-3052; A. L. Clay, SK2, 309-34-8976; E. J. Keohane, SK3, 127-36- 
0595; R. E. Nelson, SKSA, 276-56-1295; P. S. Bluml, SKSN, 485-08- 
8029; and R. L. Jones, SKSA, 290-44-4804, were assigned duties as 
supply drivers during periods when the U.S.S. Howard W. Gilmore 
was in port, which duties required them to be absent from their station 
and prevented them from eating various meals in a Government mess. 
The submission indicates that none of the members were entitled to 
subsistence allowance in a travel or temporary duty status at the time 
they were required to procure meals away from their station. Further, 
that they are considered to be members without dependents as defined 
in paragraph M4300-2 of the Joint Travel Regulations (JTR). 

The military pay order enclosed with the request bears a certifica- 
tion to the effect that the members are entitled to payment for pro- 
rated subsistence allowance for the meals listed and that each enlisted 
member’s case had been examined and a determination of impracti- 
cality in using a Government mess had been made. 

The advance decision is requested concerning entitlement to a frac- 
tional cost-of-living allowance for the meals for which a prorated sub- 
sistence allowance is payable, since it is indicated in the submission 
that paragraph M4304 of the JTR, which was in effect at the time, 
appears to limit the payment of any station allowance to members 
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assigned ships homeported outside the United States to those mem- 
bers with dependents. 

In a memorandum dated December 18, 1973, the Executive, Per 
Diem, Travel and Transportation Allowance Committee expresses the 
view that paragraph M4301-5 of the JTR contains no authority for 
the payment of fractional cost-of-living allowance to a member with- 
out dependents whose permanent duty station is a ship. However, the 
view is expressed therein that the members involved in the request 
for advance decision may possibly be entitled to reimbursement for up 
to two meals per day that they were required to procure at personal 
expense away from their permanent duty station at the rate of 14 per- 
cent of the travel per diem allowance applicable to the area in which 
each meal was procured in accordance with paragraph M4253-5a of 
the JTR. 

Paragraph M4253-5a is a provision under chapter 4, part F of the 
JTR, entitled “Payment of Travel Per Diem Allowances,” and pro- 
vides a limitation with regard to per diem entitlement to a member 
while in a travel status of short duration away from his permanent 
duty station, but authorizes reimbursement for meals procured at per- 
sonal expense while in such status. Since part F of chapter 4 of the 
JTR relates to member’s entitlement to temporary duty allowances 
outside the United States, it is our view that this provision is only for 
application when a member is in a travel status performing temporary 
duty away from such permanent duty station. In the present case it is 
specifically stated that the members concerned were not in a travel 
status, therefore, paragraph M4253-5 of the JTR would not be 
applicable. 

The statutory authority for the payment of a cost-of-living 
allowance is contained in 37 U.S. Code 405 which provides that the 
Secretaries concerned may authorize the payment of a per diem, 
considering all the elements of the cost of living to members of the 
uniformed services under their jurisdiction and their dependents, in- 
cluding the cost of quarters, subsistence and other necessary incidental 
expenses, to such a member who is on duty outside the United States or 
in Hawaii or Alaska, whether or not he is in a travel status. The intent 
of the statute was to authorize allowances for the purpose of defraying 
excess costs experienced by members on duty at places outside the 
United States. 

Regulations issued pursuant to 37 U.S.C. 405 are contained in 
chapter 4, part G of the JTR, paragraph M4301-5 of which provides 
that a member without dependents on duty at a station where a Gov- 
ernment mess is available, but whose duty as distinguished from a 
travel status requires him to be absent from his station during one or 
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more meals, will be entitled to a pro rata share of the cost-of-living 
allowances of a member without dependents for each meal not fur- 
nished in a Government mess. 

Whether a member assigned to duty requiring his absence from his 
station for one or more meals in a nontravel status is assigned to a 
ship or to a shore based unit would not appear to be for consideration 
in determining entitlement to the prorated cost-of-living allowance. 
It seems clear that this provision of the JTR is intended to authorize 
a prorated cost-of-living allowance to those members without depend- 
ents who are ordinarily subsisted in a Government mess in all cases 
and do not normally incur the excess costs of living outside the United 
States or in Hawaii or Alaska, but who on occasion are required to be 
away from their permanent duty station for one or more meals as ¢ 
result of their duty assignments. 

Moreover, it is our view that even though paragraph M4304 of the 
JTR, in effect at the time, refers only to members with dependents for 
the purpose of authorizing entitlement to station allowances for mem- 
bers assigned to ships or fleet units, such paragraph should not be 
interpreted as precluding the payment of prorated cost-of-living al- 
lowances authorized under the provisions of paragraph M4301-5 of 
the JTR to members without dependents in the circumstances de- 
scribed in the present case. 

Accordingly, payment of the fractional cost-of-living allowance 


authorized under the provisions of 37 U.S.C. 405 and paragraph 
M4301-5 may be made, if otherwise correct. The military pay order 
submitted with request is returned herewith. 


[ B-181420 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Trailers, Mobile Homes, ete.—More Than One Mobile Home 


When an employee changes permanent duty stations and it is necessary to trans- 
port two mobile homes by commercial carriers, resulting from eligibility status 
of mother-in-law prescribed by regulations, he may be reimbursed the cost of the 
applicable tariff as approved by the Interstate Commerce Commission for the 
transportation of both mobile homes in an amount not to exceed the maximum 
amount allowable for transportation and 60 days temporary storage of house- 
hold goods. Regardless of method used in computing allowances he is entitled 
to a flat $200 miscellaneous allowance or a larger amount not to exceed 2 weeks 
basic salary of the employee at the time he reported for duty where the claim is 
supported by acceptable documentation since there is involved only one change of 
station. 


Officers and Employees—Transfers—Relocation Expenses—House 
Trailers, Mobile Homes, etc.—Miscellaneous Expenses 
When employee uses commercial carriers to transport two mobile homes incident 


to a permanent change of station and extra equipment is required for pickup and 
delivery of the trailer, employee would be entitled to reimbursement of such ex- 
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penses since they do not appear to be expenses for preparing the trailer for 
movement nor do they appear to be otherwise prohibited by subsection 9.3a (3) 
of OMB Circular No. A-56. 


In the matter of transportation of mobile home and related expenses, 


November 5, 1974: 


This is in response to a request by a Certifying Officer as to the 
propriety of certifying for payment a voucher in the amount of 
$431.70 representing expenses incurred by Mr. James B. Robinson, an 
employee of the Department of Agriculture, in connection with his 
transfer of station from Portland, Oregon, to Tacoma, Washington. 

Mr. Robinson was previously reimbursed $191.90 for the amount he 
paid Transit Homes, Inc. for moving his mobile home from Boring, 
Oregon, to Puyallup, Washington, and $200 for miscellaneous ex- 
penses incident to the move, plus an additional $161 for use of a trac- 
tor wrecker and loader to cope with road conditions. He is now 
claiming $152.80 for movement of his dependent mother-in-law’s 
mobile home and an additional allowance of $200 for miscellaneous 
expenses, plus $78.90 for rental of a truck to transport awnings, skirt- 
ing and outside furniture. Mr. Robinson’s travel order listed his 
mother-in-law, Mrs. Neva F. Roper, as a dependent. 

The certifying officer questions whether the transportation expense 
of Mr. Robinson’s mother-in-law’s mobile home should be certified for 
payment, whether an additional $200 miscellaneous expense allowance 
is due, and whether the $161 already paid for the tractor wrecker and 
loader was proper. 5 U.S. Code 5724(b) and subsection 9.1a of Office 
of Management and Budget Circular No. A-56 (OMB), effective 
September 1, 1971, which was in effect at the time of the transfer, refer 
to the transportation of “a” mobile home. However, this Office has al- 
lowed reimbursement of the costs transporting two mobile homes or 
house trailer units where the particular needs of the employee’s 
family requires the use of two trailers. See B-152429, November 8, 
1963. The following quotation from that decision would seem to be 
applicable to the case: 

Having in mind * * * the fact that the authorization for reimbursement for 
the movement of house trailers is in lieu of the transportation and temporary 
storage of household effects to which the employee would otherwise be entitled 
and that the amount of household effects could be expected to vary according to 
the size and composition of the employee’s family, we do not believe that it would 
be contrary to the intent and purpose of the law to hold that an employee may 
be reimbursed for the movement of more than one house trailer when, as here, 
the size and composition of the employee’s immediate family appears to necessi- 
tate the use of more than one trailer as a residence. However, our view is that 
the question of need primarily is one for administrative determination. Of 


course, the combined amounts payable for movement of the trailers may not ex- 
ceed the maximum limitation imposed by the law and regulations * * *, 


Subsection 9.4 of OMB Circular No. A-56 contains a limitation on the 
total amount allowable for the transportation of mobile homes as 
follows: 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 337 


9.4 Limitation on allowances. The total amount allowable under 9.3 shall not 
exceed the maximum amount which would be allowable for transportation and 
60 days’ temporary storage of the employee’s household goods if, instead of mov- 
ing a mobile home, the maximum quantity of household goods allowable for the 
employee involved under 6.2 had been moved. 

Section 6 of OMB Circular No. A-56 provides instruction for the 
computation of expenses allowable for the transportation of household 
goods incident to transfer. Subsection 6.3a provides that when the 
commuted rate system is used to compute transportation costs an em- 
ployee “is reimbursed by the Government in accordance with sched- 
ules of commuted rates which are compiled and distributed by 
the General Services Administration, together with instructions con- 
cerning their use.” With respect to storage of household goods, sub- 
section 6.5b(1) likewise provides for reimbursement in accordance 
with the commuted rates as determined by the General Services 
Administration. 

When the amount now claimed by Mr. Robinson for his mother-in- 
law’s transportation expenses ($152.80) is computed in accordance 
with applicable provisions of the schedules and instructions promul- 
gated by the General Services Administration, along with the amounts 
previously paid Mr. Robinson for transportation expenses, and if this 
amount does not exceed the maximum amount allowable for trans- 
portation and 60 days temporary storage of 11,000 pounds of house- 
hold goods, payment may be administratively approved. See 
B-167758, September 17, 1969. 

With regard to an additional allowance of $200 to cover miscel- 
laneous expenses incurred in moving his mother-in-law’s mobile home, 
we refer you to subsections 3.2a and 3.3 of OMB Circular No. A-56 
which provide as follows: 


3.2 BHligibility 


a. Coverage. A miscellaneous expense allowance will be payable to an em- 
ployee for whom a permanent change of station is authorized or approved, and 
who has discontinued and established a residence in connection with such 
change, regardless of where the old or new official stations are located; * * * 
8.3 Allowable amount. Employees eligible for a miscellaneous expense allowance 
will be paid an amount under 3.3a or reimbursed an amount under 3.3b, but not 
both, as follows: 

a. Allowances in the following amounts will be paid without support or other 
documentation of expenses : 

(1) $100 or the equivalent of one week’s basic pay, whichever is the lesser 
amount, for an employee without immediate family. 

(2) $200 or the equivalent of two weeks’ basic pay, whichever is the lesser 
amount, for an employee with immediate family. 

b. Allowances in excess of those provided in 3.3a, above, may be authorized or 
approved, if supported by acceptable statements of fact and either paid bills or 
other acceptable evidence justifying the amounts claimed; provided that the 
aggregate amount does not exceed the employee’s basic pay at the time the 
employee reported for duty—for one week if the employee is without immediate 
family or for two weeks if the employee has immediate family. In no instance 
will the allowance amount exceed the maximum rate of grade GS-13 provided in 


569-470 O- 75 - 2 
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5 U.S.C. 5832 at the time the employee reported for duty. The entire amount 
elaimed under this 3.3b (including the amount otherwise payable without such 
documentation under 3.3a) must be supported as required above. 

Since there was only one change of permanent duty station involved, 
the employee is entitled to one miscellaneous expenses allowance. See 
B-166752, July 2, 1969. Subsection 3.2a of OMB Circular No. A-56 
provides an option for payment of miscellaneous expenses thereby 
limiting an employee with a family to a reimbursement allowance of 
$200 or an amount supported by acceptable documentation justifying 
a larger amount not to exceed 2 weeks’ basic salary of the employee 
at the time he reported for duty. Since Mr. Robinson has received 
reimbursement for $200 miscellaneous expenses without supporting 
documentation, no further reimbursement would be permitted under 
subsection 3.3a in excess of $200 unless documentation is provided for 
all expenses as required by subsection 3.3b. 

Mr. Robinson also claims an additional reimbursement of $78.90 for 
renting a truck in which he transported awnings, skirting and outside 
furniture which apparently could not be transported inside the mobile 
home. 

Section 9 of Circular No. A-56 provides that the allowance for trans- 
portation of a housetrailer is in lieu of transporting household goods 
and personal effects. Subsection 9.3a provides that where the trans- 
portation of a housetrailer is by commercial means, the allowances 
shall include the carrier’s actual charges in an amount not to exceed 
the applicable tariff as approved by the Interstate Commerce Com- 
mission (or appropriate State regulatory body for intrastate move- 
ments) for transportation of a mobile home of the size and type 
involved for the distance involved. 

Subsection 9.3b of Circular No. A-56 provides that when a mobile 
home is transported by means other than a commercial carrier, such 
as when it is towed by a privately owned vehicle, an allowance of 11 
cents per mile is authorized for all transportation costs, including 
ferry fares, bridge, road and tunnel tolls, and similar charges. Subsec- 
tion 9.3c provides that when a mobile home is transported partly by 
commercial carrier and partly by private means, the allowances in 
sections 9.3a and 9.3b apply to the respective portions of the trans- 
portation. 

Thus, the statute and regulations above contemplate that payment 
by the Government for the transportation of a housetrailer by com- 
mercial or by private means is in lieu of the transportation of any and 
all household goods and personal effects that an employee otherwise 
would be entitled to transport at Government expense. See 51 Comp. 
Gen. 27 (1971). 
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Furthermore, a reasonable interpretation of section 9.3c of Circular 
No. A-56 compels the interpretation that the mixed methods for 
transportation of a trailer therein authorized are applicable only to 
the movement of the trailer and its contents itself, under the definition 
of a mobile home as set forth in subsection 1.2g of the circular and 
would cover situations such as a breakdown occurring in connection 
with the transportation of the trailer necessitating the use of another 
mode for completing the movement. See 44 Comp. Gen. 809 (1965) ; 
cf. 89 id. 40 (1959). 

In situations such as the subject case, where the file indicates that 
the employee has been reimbursed for the commercial transportation 
of his mobile homes from the old to the new duty station under 
applicable tariff rates, which are based on size and type of trailer, to 
permit payment on a mileage basis for the separate movement over 
an equal distance of any accessory parts detached from the trailer 
would contravene the intent of the statutory provisions in 5 U.S.C. 
5724b which limit payment to either a mileage allowance for trans- 
portation of a housetrailer by private means, o7 to commercial trans- 
portation at Government expense, except in the limited circumstances 
discussed in connection with subsection 9.3c of the circular, supra. 

It is therefore concluded that where the transportation of a mobile 
home is accomplished by commercial means at Government expense, 
separate reimbursement for transportation by private means of items 
which are not carried inside the trailer is not authorized under section 
9 of the circular, whether such items be household effects, personal 
effects, appurtenances, or parts of a trailer which have been detached 
therefrom. 

Since Mr. Robinson has been reimbursed for the transportation of 
his trailer and is authorized reimbursement of the transportation costs 
of his mother-in-law’s housetrailer in accordance with the regulations 
in section 9 of Circular No. A—56, he is not entitled to reimbursement 
of the cost of renting a truck to carry appurtenances or parts of the 
trailer which have been detached therefrom. 

In questioning the sums already reimbursed for costs of a tractor, 
wrecker, and loader—namely (1) $40 for the use of a tractor to move 
his home from a country road to its permanent location, (2) $21 for 
rental of a wrecker to move mobile home to solid pavement, and (3) 
$100 for the cost of renting a TD loader to pull two trailers to the 
country road—reference was made to our decisions in B-161585, Janu- 
ary 8, 1968, and B-169322, April 30, 1970. In B-161585 we concluded 
that the expenses arising for the use of a second commercial carrier to 
place one’s trailer on a lot when the first carrier was unable to do so, 
was a carrier’s transportation charge and not a toll or other type of 
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fee and reimbursement for the cost was disallowed since the claimant 
had been reimbursed the applicable tariff for transportation of a 
trailer of the size and type involved for the distance involved. See 
B-164057, June 5, 1968. The use of a second commercial carrier is not 
involved in the present case. In B-169322 we held that a $15 wrecker 
service charge, necessary to help the carrier truck pull the trailer onto 
the highway from its parking place because the area around the trailer 
had become slick from rain, was not an expense of preparing a trailer 
for movement but a part of the transportation expense and, thus, was 
reimbursable. Thus, the claims for reimbursement of the use of the 
tractor, wrecker, and loader are not expenses of preparing the trailers 
for movement nor do they appear to be otherwise prohibited by sub- 
section 9.3a(3) of OMB Circular No. A—56. The applicable tariff is 
Mobile Housing Carriers Conference, Inc., Agent Freight Tariff No. 
10-F, MF-I:C.C. No. 25. Item 340 of such tariff pertains to “Special 
Service” referenced in section 9.3a(3) of OMB Circular No. A-56. The 
extra equipment required to pickup or delivery of trailers, such as 
wrecker service, although included within “Advancing Charges” 
under item 30(d) of Freight Tariff No. 10-F, is not included in “Spe- 
cial Services” under item 340 thereof. Our view is that the tractor, 
wrecker, and loader service in the instant case was essential to the 
transportation movement and may be paid. B-169322, April 30, 1970. 


In view of the foregoing, payment should be made in accordance 
with this decision. 


[ B-181451 J 


Bidders—Responsibility v. Bid Responsiveness—Information— 
Confidential 


Low bidder’s request that information required by invitation be kept confidential 
did not render bid nonresponsive nor violate requirement that bids be publicly 
opened, since information pertained to bidder’s capability to perform contract 
(responsibility), rather than to price, quantity and delivery terms of bid, and 
paragraph FPR 1-1.1207, Federal Procurement Regulations, provides that infor- 
mation pertaining to responsibility shall not be released outside Government and 
shall not be made available for inspection by other bidders. 


Bids—Prices—Excessive—Allegation—Not Supported by Records 


Protester’s allegation that prices quoted by low bidder were excessive and violate 
invitation provision, implementing Public Law 92-468, which requires that rates 
bid for a page copy of transcript be actual cost of duplication, based upon unsub- 
stantiated inference in bidder’s manner of bidding, is not supported by record 
since bidder has furnished satisfactory explanation as to its manner of bidding 
and its prices are consistent with those of other bidders on this and prior pro- 
curements for same service. 
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Bids—Mistakes—Correction—Still Lowest Bid 


While General Accounting Office has right of review with respect to bid correction 
after bid opening but prior to award, it will not question administrative deter- 
mination permitting correction unless such determination has no reasonable basis. 
Therefore, correction, pursuant to paragraph 1-2.405-2, Federal Procurement 
Regulations, on basis clerical mistake was apparent on face of bid, will not be 
disturbed where such determination was reasonable and relative standing of bids 
remains unchanged and corrected bid remains low. 


In the matter of Ace-Federal Reporters, Inc., November 6, 1974: 

On May 15, 1974, invitation for bids (IFB) No. BI-FMC74-1, was 
issued by the Federal Maritime Commission (FMC). The IF B solic- 
ited bids for the furnishing of stenographic reporting services to the 
FMC for the period July 1, 1974, through June 30, 1975. In response 
to the subject IF B, six bids were received and opened on June 5, 1974, 
as scheduled. The low bid based upon the aggregate of the item unit 
prices for the various services was from Hoover Reporting Company, 
Incorporated (Hoover), in the amount of $632.85, and the next low 
bid in the amount of $874.30 was submitted by Ace-Federal Reporters, 
Incorporated (Ace-Federal). The contract was awarded to Hoover on 
June 14, 1974. 

By letters of June 6 and June 13, 1974, from its counsel to our Of- 
fice Ace-Federal protested against the award of a contract to Hoover. 
Ace-Federal first contends that Hoover’s bid, submitted with a confi- 
dential letter, the contents of which were not disclosed at bid opening, 


should have been rejected as non-responsive. Specifically, Ace-Federal 
states that Hoover’s demand for confidentiality made it impossible to 
publicly open its complete bid and that the “suppression and nondis- 
closure of information (unless provided for in the bid invitation) is 
wholly inconsistent with the rules of formal advertising and the long 
standing policies of public disclosure underlying the formal adver- 


tising concept.” 

In this regard, the IFB required that “each bid be accompanied by 
a detailed statement of facts setting forth the business and technical 
organization of the bidder available for the performance of the re- 
quired services, including satisfactory evidence of experience in the 
class of work * * *.” In response to this requirement, Hoover sub- 
mitted an information sheet outlining the business background and 
experience of the company and a list marked “confidential” delineating 
the names and addresses of the bidder’s representatives in all the prin- 
cipal port cities that would be performing the required services. 

Federal law, as codified at 41 U.S. Code 253 (b), includes the follow- 
ing with respect to all advertised procurements: 
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(b) All bids shall be publicly opened at the time and place stated in the 
advertisement. * * * 


A public opening has been interpreted to mean that the bid must pub- 
licly disclose to all competing bidders the essential nature and type of 
the products offered and those elements of the bid which relate to 
price, quantity and delivery terms. 53 Comp. Gen. 24 (1973). Public 
disclosure was made as to those portions of Hoover’s bid concerning 
price, quantity, and delivery terms. We have carefully reviewed the 
material that Hoover requested be kept confidential with disclosure 
outside FMC forbidden. That information, as noted above, concerned 
Hoover’s previous experience in performing similar reporting serv- 
ices, and the portion of the material marked “confidential” was the 
list of its representatives in various port cities. The information was 
required by the solicitation and did not relate to the obligation of the 
bidder to perform the contract with respect to price, quantity and 
delivery, but rather dealt with the capacity or ability of the bidder to 
perform. The question of a bidder’s ability to perform a proposed con- 
tract, as opposed to his compliance with the material terms and condi- 
tions of an invitation for bids, is a question of responsibility rather 
than of responsiveness. B—166144, March 20, 1969. With regard to the 
matter of responsibility, section 1-1.1207 of the Federal Procurement 
Regulations (FPR) provides that: 

Data * * * accumulated for purpose of determining the responsibility of a 
prospective contractor shall not be released outside the Government, and shall 


not be made available for inspection by individuals, firms, or trade 
organizations * * *, 


In view of the fact that the information required to be furnished in 
the instant procurement dealt solely with bidder responsibility, and 
since the applicable regulation prohibits its disclosure, the restric- 
tion of confidentiality imposed on the disclosure of that information 
by Hoover did not require rejection of its bid as nonresponsive and 
did not undermine the integrity of the competitive bidding system. 

Ace-Federal next contends that the prices quoted by Hoover for 
items 2 and 6 of the schedule rates were nonresponsive to paragraph 
15(e) of the IFB, implementing Public Law 92-463, 86 Stat. 770, 
§11(a), requiring that the rates bid for a page copy of transcripts 
shall represent the actual cost of duplication of a transcript page, 
which according to the IFB is the price that would be paid to a com- 
mercial duplication firm in a competitive market, including reason- 
able overhead and profit but not cost of transcription. Specifically, 
Ace-Federal contends that Hoover’s bid of 20 cents (Item 6A) for 
daily copy and 30 cents (Item 2A) for regular copy (quoted prices 
are for Washington, D.C.), clearly reveals that Hoover bid an amount 
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far in excess of the actual cost of duplication as defined in paragraph 
15(e). In this regard, the protester contends that Hoover’s bid of 
30 cents for duplication of regular copy is excessive on its face when 
evaluated in conjunction with the lower price quoted for daily copy, 
based on the assertion that while the cost to the bidder for duplicat- 
ing regular copy might be less than the cost of duplicating daily copy, 
it can in no event cost more. In this connection, it is pointed out that 
Ace-Federal’s price for these items was 10 cents, which it contends 
is the prevailing rate in Washington. Moreover, the protester contends 
that some of Hoover’s other quoted prices are in excess of the prevail- 
ing commercial prices in the respective cities and thus similarly non- 
responsive to paragraph 15(e). For example, Ace-Federal points out 
that it bid 25 cents for copy in Alaska, Hawaii, and Puerto Rico as 
compared to Hoover’s bid of 75 cents. 

It is the administrative position that the cost of duplication quoted 
in the Hoover bid are reasonable and properly include reasonable 
charges for overhead and profit. In this regard, FMC draws attention 
to Hoover’s assertion, made in response to the protester’s contention, 
that the bid of 20 cents for item 6A (daily copy in Washington, D.C.) 
was a clerical error and that the amount for that item should have 
read 30 cents, which would be equal to the amount bid for item 2A. 
Hoover asserts that, notwithstanding the error, which was discovered 
after bid opening but before award, it will perform the contract at 
the 20 cents price. 

Although Hoover’s quote of a higher price for regular copy than 
that quoted for daily copy may create some doubt as to its reasonable- 
ness, we believe Hoover has provided a reasonable explanation for the 
disparity. Moreover, our review of the “Abstract of Bids,” submitted 
as part of the record in the instant procurement, reveals that the 
prices quoted by Hoover for items 2A and 6A (as corrected) are con- 
sistent with and closely within the price range of the other bids sub- 
mitted for the same services, while there exists a wide disparity be- 
tween the prices offered by Ace-Federal and the other participating 
bidders. Although the substantial disparity between the amount bid 
by the protester and the other bidders, including Hoover, does not 
in and of itself establish Hoover’s prices as being reasonable, it does 
lend some weight to this conclusion. While the protester contends 
that the prevailing rate in Washington is about 10 cents and 10 to 20 
cents in other areas, it has not submitted data or other evidence to 
substantiate its claim. Hoover, however, has submitted evidence of 
the prices on other contracts which tend to support the reasonable- 
ness of its bid, and has pointed out that Ace-Federal previously bid 
75 cents for Alaska, Hawaii, and Puerto Rico. In these circumstances, 
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we are unable to conclude that Hoover was nonresponsive as alleged. 

Finally, Ace—Federal alleges that the amount bid by Hoover for 
item 5A of the schedule of rates was nonresponsive to the invitation 
in that the amount bid, $1.85, was not, as required, “[e]qual to the 
difference between item 3(a) and 4(a) above.” The record indicates 
that on June 14, 1974, the contracting officer received verification 
from Hoover that the amount bid for item 5A had been mistakenly 
entered as $1.85 in lieu of $1.80. Hoover asserts that the error was 
a typographical mistake in the entry of the difference between the 
amount bid for item 3A ($3.85) less the amount bid for item 4A 
($2.05). Pursuant to FPR 1-2.406-2, Hoover’s indicated price for 
item 5A was treated as a clerical mistake, apparent on the face of 
the bid and corrected to reflect. a price of $1.80. While Ace—Federal 
concedes that an error was made in Hoover’s bid, it does not concede 
that the amount bid for item 5A was an apparent clerical error, but 
contends that the error could be in either 3A or 5A (protester agrees 
with FMC that item 4A is correct). In this regard, Ace—Federal 
states that since it is not clear where the mistake arose, Hoover 
should have been required, pursuant to FPR 1-2.406-3(a) (2), to 
support its request for correction by clear and convincing evidence 
which fully demonstrates the nature of the mistake and the amount 
of the bid actually intended. 

In regard to an alleged error in bid, our Office has held that to 
permit correction prior to award, a bidder must submit clear and 
convincing evidence that an error has been made, the manner in 
which the error occurred, and the intended bid price. See 49 Comp. 
Gen. 480, 482 (1970) ; B-173031, September 17, 1971. The same basic 
requirements for the correction of a bid are found in section 1-2.406- 
3(a)(2), FPR. However, FPR 1-2.406-2 authorizes the correction 
of a clerical mistake which is “apparent on the face of the bid.” The 
authority to correct mistakes alleged after bid opening but prior to 
award is vested in the procuring agency. Although the General Ac- 
counting Office retains the right to review administrative determi- 
nations, GAO will not question a factual determination permitting 
correction unless there is no reasonable basis for such determination. 
B-179084, October 17, 1973; B-178593, October 10, 1973. 

FMC concluded that the mistake alleged by Hoover was apparent 
from the face of its bid based on the following rationale: 


The amount bid for item 4A, $2.05, is not in error. According to the schedule 
the amount bid for item 4A is to be the same as the amount bid for item 1A. 
Hoover bid $2.05 for item 1A and $2.05 for item 4A. Thus, it would appear 
that item 4A is not in error. Therefore, either the amount bid for item 3A, 
$3.85, or that bid for item 5A, $1.85, is in error. It is the latter amount that 
is in error because where one figure is an initial entry, as is item 3A in this 
case, and the other figure is the result of an arithmetic procedure, as is item 
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5A in this case. the arithmetic will be in error, not the initial entry. This view 
is particularly salutary in this case as either item 5A must be reduced by 5¢ 
or item 3A must be increased by 5¢ for the three figures to tally correctly. If 
item 3A is increased, the Commission will be required to pay 5¢ more per page 
for daily copy than as bid, but Hoover will not be deprived of its status as the 
low bidder because the amount of first evaluation will be increased by only 25¢. 
However, if the amount bid for item 5A is reduced 5¢ as was done in this case, 
the position of Hoover as low bidder will not be altered, the first evaluation 
amount will remain the same, as item 5A was not part of the evaluation, and 
the public will receive daily copy at 5¢ less per page than as bid. 

It is our view that the determination here that there was a clerical 
mistake apparent on the face of Hoover’s bid was reasonable. More- 
over, when correction is allowed in a bid which is on its face respon- 
sive and the lowest received, and where as here, the correction does 
not make it higher than the next lowest bid, the rights of other 
bidders are not affected and we are not required to object to such 
action. See 37 Comp. Gen. 210, 212 (1957). Therefore, our Office is 
of the opinion that the administrative decision to allow Hoover to 
correct its bid by reducing item 5A by 5 cents was proper under the 
authority of the cited regulation. 

Accordingly, we find no legal basis to conclude that Hoover’s bid 
was nonresponsive and, therefore, Ace—Federal’s protest is denied. 


[ B-181470 J 


Contracts—Termination—Convenience of Government—Errone- 
ous Awards 


Low bidder who inserted dashes rather than prices for some of the dining facili- 
ties to be priced for kitchen police services but who also bid a high per meal price 
for an estimated 10 million plus meals has submitted a responsive bid since the 
dashes were, in effect, “no charge” bids covering unpriced dining facilities where 
only the high per meal price would be payable by Government. Contract awarded 
to higher bidder should be terminated for convenience of Government. 


Bonds—Bid—Surety—Underwriting Limitation 


Allegation that bid bond is invalid because bonding company exceeded under- 
writing limitation is unsupported since Treasury Department circular shows 
underwriting limit of $3,547,000 per risk for bonding company and bid bond was 
for $462,036. 


In the matter of Dyneteria, Inc.; Jets Services, Inc., November 6, 


1974; 


This concerns the protests of Dyneteria, Inc. (Dyneteria), and Jets 
Services, Inc. (Jets), under invitation for bids (IFB) No. DAKF48- 
74-B-0102, issued at Fort Hood, Texas, for kitchen police services at 
56 dining facilities from July 1, 1974, or date of award, to June 30, 
1975. Under the bidding schedule, bids were requested under Item I for 
each calendar day of kitchen police service at 56 dining facilities. 
Item IT called for bids on a per-meal basis. The IF B contained no pro- 


569-470 O- 75-3 
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vision advising bidders that failure to insert a dollar figure for all 
items would render a bid nonresponsive. 

Dyneteria was low total bidder at $2,194,799.33; Southeastern 
Services Inc. (Southeastern) bid a total of $2,473,071.16; and Jets 
$2,521,746.69. Maintenance, Inc., at $2,180,630.31, was permitted to 
withdraw its bid because of error. Because of the pendency of these 
protests and because Jets protested the small business status of the 
three low bidders to the Small Business Administration, the then cur- 
rent contract with Jets was extended after negotiations for 90 days 
until these matters were resolved. However, on August 12, 1974, the 
contracting officer, pursuant to section 2-407.8(b) (3) (iii) of the 
Armed Services Procurement Regulation (ASPR), determined that 
a prompt award prior to the resolution of the protest would be most 
advantageous to the Government. The interim contract with Jets was 
terminated for the convenience of the Govenment after 60 days and 
thereafter award was made to Southeastern Services as the lowest 
responsive and responsible bidder. Southeastern commenced perform- 
ance on September 1, 1974. 

Jets argues that Dyneteria’s bid was nonresponsive—and the pro- 
curement activity agrees—because it failed to bid a price for 45 of the 
56 dining facilities listed in the schedule as Item I. Jets also contends 
that Dyneteria’s bid bond was deficient in that its surety exceeded its 
underwriting limitation in issuing the bond. 

Concerning the first argument, it is uncontroverted that Dyneteria 
bid a price for furnishing kitchen police service at 11 of the facilities 
and inserted a dash in the unit price columns for the remaining 45 
dining facilities. However, Dyneteria bid 22 cents per meal service 
(Item II) for an estimated 10,038,264 meals over the contract period. 

Item I covered kitchen police services for miscellaneous dining facili- 
ties “in strict accordance with attached specifications scheduled as 
follows:.” Then followed a list of 56 buildings identified by number 
and grouped into 13 «lphabetical categories. Buildings listed under a 
category had certain stated characteristics: temporary or permanent 
construction; square footage within a range; and rated capacity per 
meal feeding period. An estimated number of service days was stated 
for each listed building and a space for bidding a per-calender-day 
price was provided as well as a space for a total price based on the 
estimated number of service days. 

Item IT requested a price per meal “In addition to a bid price per 
calendar day for each dining facility,” for an estimated 10,038,264 
meals per year. Items I and IT were totaled to arrive at an aggregate 
bid price. 

It is significant to note that the IFB specifications in Section “F” do 
not deal separately with, or differentiate between, kitchen police and 
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meal services. And we cannot ascertain from the record why it was felt 
necessary to call for separate bids for kitchen police and meal services. 
In any event, section 2 of the specifications provided : 


GENERAL. 

a. Work required under this contract consists of furnishing all personnel neces- 
sary to perform non-personal kitchen police services in strict compliance with the 
terms and conditions of this contract. In general, the services required 
under this contract include, but are not limited to, preparation and 
serving of food (within the limits stated herein) and cleaning dishes, glasses, 
pots, pans, utensils, tableware, food containers, kitchens, dining areas, tables, 
chairs, cabinets, serving counters, shelves, storerooms, refrigerators, freezers, 
stoves, ovens, vegetable and fruit bins, dishwashing equipment, walls, windows, 
screens, equipment storage racks, light fixtures, ete. 

Also, the IFB contained the standard “Site Visit” clause found in 
ASPR 2-201(a) sec. C(xi) urging bidders to inspect the site of per- 
formance to ascertain local conditions which may affect the cost of per- 
formance. The bid schedule contained a provision reading as follows: 
Estimated Number of Meals. The contractor may obtain from responsible per: 
sonnel at each dining facility, e.g., Dining Officer, Dining Facility Manager, an 
estimate of the number of personnel expected to be fed during each feeding period. 
However, situations must be anticipated wherein, due to reasons beyond control 
of the Government or the contractor, the number of persons actually served will 
vary from the estimate. In such event the estimate is considered as a planning 
guide only and is not binding. The amount payable to the contractor will be for 
those meals actually served. 

In accordance with GAO’s bid protest procedures, a conference with 
interested parties to the protest was held on August 28, 1974. At that 
time Dyneteria stated that as a result of discussions with Army food 
service personnel, Dyneteria selected those buildings where the volume 
of meal services would be such that its 22 cent per meal price would 
also cover the kitchen police services required at those buildings. In 
this case, it inserted dashes in the applicable unit price and total 
amount columns. When Dyneteria felt that certain other buildings 
would not provide sufficient meal service volume, it provided a bid 
price for those buildings to cover the necessary kitchen police services. 

In our opinion, the only reasonable conclusion to be drawn from the 
record is that Dyneteria intended to bid “no charge” as to the 45 dining 
facilities evidencing a dash entry and that as to those dining facilities 
only meal service prices would be payable for Item I and Item II 
work. It would be unreasonable to say that its 22 cent per meal bid for 
an estimated 10,038,264 meals obligated it to provide service in only 
the 11 dining facilities as to which it tendered a definite dollar amount 
since the estimated number of meals could not be served in the 11 fa- 
cilities for which prices were stated. We feel that the affirmative act 
of placing dashes in lieu of prices for 45 dining facilities evidenced 
Dyneteria’s intent to provide kitchen police services at the facilities so 
marked at the cost of 22 cents per meal served at those facilities. Jets’ 
protest on this point is denied. 
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We have considered the decisions of our Office and the arguments 
advanced by the procurement activity in support of the nonresponsive- 
ness determination, but we are not persuaded that they govern the 
particular situation presented by the Dyneteria bid. As we stated in 
51 Comp. Gen. 352, 356 (1971), “* * * dashes have no firm meaning 
apart from the context in which they are used—the entire context.” 

The contracting officer further states that by Dyneteria’s insertion 
of a dash for 45 of the 56 facilities, there would be no resulting saving 
to the Government if a determination was made to close down any of 
these 45 facilities. Since we have concluded that a dash for each of the 
45 facilities was, in effect, a “no charge” bid, the opening or closing of 
any of these facilities would not affect, per se, the price paid by the 
Government; rather, as to these facilities, it is the number of meals 
served which would affect the cost to the Government. Presumably 
there is a necessary relationship between the number of facilities and 
the number of meals and the savings in closed buildings would be re- 
flected in meals not served. 

The Army further contends that Dyneteria’s bid is unbalanced and 
thereby frustrates the contract provisions regarding payment. There 
was no provision in the IFB which dealt with unbalanced bids and 
the effect thereof. The fact that a bid may be unbalanced does not 
render it nonresponsive where, as here, there is no indication the bid 
was not as intended. 49 Comp. Gen. 335, 343 (1969) ; Matter of R&R 


Inventory Service, Inc., (54 Comp. Gen. 206 (1974)), Matter of 
Mobilease, (54 Comp. Gen. 242 (1974) ). 

Concerning the payment provision of the contract, paragraph 4 of 
section “I,” Payment Factors, as changed by Amendment 0004 to the 
IF B, reads in part, as follows: 


4. Payment Factors. For each building serviced under this contract payment 
will be made on the following basis. 

a. The number of days actually operated will be multiplied by the bid price, 
section E, paragraph I. 

b. The number of meals actually fed during the month will be multiplied by 
the Bid Price, section E, paragraph II. 

C. The additional payment for services incurred under para 4d, Section H, 
page 59, will be computed using the price per operating hour as the basis. Inas- 
much as each dining facility’s price per operating hour may be different, the addi- 
tional payment will be computed using the following formula. The total dollar 
value of the applicable building of para 4a above will be divided by the normal 
hours of operation prescribed in Section H, para 4c, page 59, to arrive at the 
price per operating hour. The price per operating hour will then be multiplied 
by the total number of additional hours or one-half hour increments that services 
were ordered. 


Paragraph “C” concerns services ordered by the Government beyond 
the normal hours of operation of a building. Under this payment 
formula, Dyneteria would receive no additional payment for overtime 
work for those buildings as to which it had bid a dash. However, Dyne- 
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teria would still receive $0.22 per meal served during such overtime 
which it must consider sufficient in such circumstances due to its bid- 
ding pattern. We do not see how the quoted provisions are frustrated 
by Dyneteria’s bid. Dyneteria chose to be paid principally on a per 
meal rather than a per building basis, an option that was the bidders’ 
under the IFB. 

Finally, we find no support for the allegation of Jets that the bid 
bond submitted by Dyneteria was invalid because its bonding company, 
Utica Mutual Insurance Company (Utica), exceeded its bonding ca- 
pacity by issuing the bond to Dyneteria. Circular 570, 1973 revision, 
issued by the Department of the Treasury, Fiscal Service, Bureau of 
Accounts, lists the surety companies which are acceptable on Federal 
bonds with each company’s underwriting limitation. Utica is listed 
with an underwriting limitation on any one risk of $3,547,000. Our 
Office has been informally advised by the Bureau of Accounts that 
risk, as used in the Circular, refers to each separate bond issued by the 
surety, not all bonds outstanding for a particular concern. Therefore, 
as the bid bond required by the IFB was 20 percent of the Dyneteria 
bid or $462,036, we find no reason to object to the validity of the bid 
bond submitted by Dyneteria. 

Based on the foregoing, we conclude that the bid of Dyneteria was 
improperly rejected. Therefore, we recommend that the contract with 
Southeastern be terminated for the convenience of the Government 
and that Dyneteria be considered for award of the remaining portion 
of the contract if it is found to be a responsible bidder. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization Act 
of 1970, Public Law 91-510, 31 U.S. Code 1172. 


[ B-182166 J 


Officers and Employees—Overseas—Home Leave—Accrual 


Disallowance of claim for reimbursement for accrued home leave or credit of 
such leave to annual leave account is affirmed since legal authority for home 
leave provides only for its use as such in discretion of agency ; moreover, provi- 
sions of 5 U.S.C. 6804(d) (1) (A)—testoration of forfeited annual leave—are not 
applicable since no forfeiture is established on the record. 

In the matter of home leave, Department of the Army, November 6, 


1974: 

Mr. Edwin J. Robinson, an employee of the Department of the 
Army, in effect asks for a review of a disallowance by our Transporta- 
tion and Claims Division of his claim for reimbursement or credit for 
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accused home leave which was part of a settlement certificate of 
July 23, 1974, covering several items claimed by Mr. Robinson. 
The pertinent paragraph of the certificate reads as follows: 


With regard to reimbursement or credit for accrued home leave covering the 
period April 1962 to April 22, 1972, it has been reported by Omaha District Corps 
of Engineers that the leave records pertaining to your annual leave and/or home 
leave between 1962 and 1972 are not available. In view of the absence of official 
records, no action may be taken in connection with your claim for credit or reim- 
bursement for accrued home leave for the period claimed. However, you are ad- 
vised that it has been consistently held by this Office that the granting of leave 
is a matter within the jurisdiction and discretion of the administrative office 
concerned. 


Mr. Robinson states that he contacted Omaha District, Corps of En- 
gineers, and got an answer different than indicated in the above quote. 
To preclude any confusion as to the data furnished this Office, the 
administrative report in full is set forth below, followed by the com- 
munication of October 31, 1973, cited in the administrative report and 
relied on by Mr. Robinson to reach his conclusion: 


Edwin J. Robinson claims credit or reimbursement for accrued home leave 
covering the period April 1962 to 22 April 1972 as an employee of the Depart- 
ment of the Army. 

Doubt exists as to legality of credit or payment for leave as the necessary 
information is not available pertaining to the claimant’s annual leave and/or 
home leave charges between 1962 and 1972 as cited in 1st Ind, dated 31 October 
1978. Mr. Robinson’s leave balance can only be picked up from a certified SF 
1150. In order for this to be done properly, it must be done on a year-to-year 
basis to be certain that annual leave subject to forfeiture is not being carried 
forward. 

This claim has not and will not be paid except pursuant to certification from 
your Office. 

We have no additional information available; therefore, the claim file is 
returned for your disposition. 


MRODC (10 Oct 73) 1st Ind 

SUBJECT : Civilian Leave Account 

DA, Omaha District, Corps of Engineers, Omaha, Nebraska 31 October 1973 

TO: Department of the Army, U.S. Army Finance Support Agency, Indianapolis, 
Indiana 46249 


1. Basic correspondence was forwarded to this office by SACOM (see their 
letter inclosed) because we furnish pay and leave accounting services to them. 
As indicated in their letter, Mr. Robinson has transferred to the U.S. Army 
Engineer District, Memphis, to whom we also furnish pay and leave accounting 
services. 

2. Mr. Robinson’s leave record was transferred to my Central Payroll Office 
by the Fiscal Officer, U.S. Naval Station, Box 33, FPO, New York 09593. A copy 
of his SF 1150, indicating a 33 day Home Leave balance as of 17 October 1972, 
is inclosed. Since home leave can only be used between overseas assignments, 
none of that balance has been used to date. 

3. I have no additional pertinent facts relative to the claim other than the 
inclosed SF 1150 and the information provided in paragraph 1 above. Since 
home leave can only be used between overseas assignments I have no personal 
knowledge of his annual leave and/or home leave charges between 1962-1972. 
This information must be derived from the installations administering his leave 
at that time. I can pick-up leave balances only from certified SF 1150s. In order 
for this to be done properly, it must be done on a year-to-year basis in order to 
be certain that annual leave, subject to forfeiture, is not being carried forward. 
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Mr. Robinson’s original claim received in our Office on November 16, 
1972, stated in pertinent part as follows: 
* * * T am still claiming that all home leave accrued between April 1962 and 


2Z April 1971 should be transferred to the annual leave account. * * * In ab- 
sence of this internal transfer within leave account, I request a cash settlement. 


The legal authority for home leave—5 U.S. Code 6305 (a)—reads: 


(a) After 24 months of continuous service outside the United States, an 
employee may be granted leave of absence, under regulations of the President, 
at a rate not to exceed 1 week for each 4 months of that service without regard 
to other leave provided by this subchapter. Leave so granted— 

“(1) is for use in the United States, or if the employee’s place of residence is 
outside the area of employment, in its territories or possessions including the 
Commonwealth of Puerto Rico; 


(2) accumulates for future use without regard to the limitation in section 
6304(b) of this title: and 


“(3) may not be made the basis for terminal leave or for a lump-sum 
payment.” 

Under the applicable law there is no authority to grant Mr. Rob- 
inson’s claim as stated. With respect to the amount of home leave 
earned, Mr. Robinson states that the maximum he could have earned 
totals 64 days and that he has been granted 31 days. Thus the 33 days 
indicated in the enclosure to the administrative report above to his 
credit would be available for use in accordance with section 6305(a). 
The applicable Civil Service Regulations appear in 5 C.F.R. § 630.601- 
607. Section 630.606 reads: 


(b) Agency authority. A grant of home leave is at the discretion of an agency. 
An agency may grant home leave in combination with other leaves of absence 
in accordance with established policy. 

(c) Limitations. An agency may grant home leave only: 

(1) For use in the United States, the Commonwealth of Puerto Rico, or a 
territory or possession of the United States; and 

(2) During an employee’s period of service abroad, or within a reasonable 
period after his return from service abroad when it is contemplated that he will 
return to service abroad immediately or on completion of an assignment in the 
United States. 

Home leave not granted during a period named in subparagraph (2) of this 
paragraph may be granted only when the employee has completed a further 
substantial period of service abroad. This further substantial period of service 
abroad may not be less than the tour of duty prescribed for the employee's post 
of assignment, except when the agency determines that an earlier grant of 
home leave is warranted in an individual case. 


Under the above regulations the home leave balance may be used on 
home leave between future tours overseas. However, there is no au- 
thority to transfer the home leave balance to an employee’s annual 
leave account if the employee has not been granted home leave. 
Mr. Robinson refers to the provisions of law concerning restoration 
of annual leave forfeited due to the accumulation limitation set forth 
in 5 U.S.C. § 6304. He feels such provisions have a bearing on his 
claim. Section 6304(d) (1) (A) concerns the loss of annual leave where 
administrative error is the cause of the loss of annual leave due to the 
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forfeiture provisions. Mr. Robinson’s claim at best, as we read the 
record, is that he was charged annual leave when the agency within 
its discretion could have granted home leave. However, the record 
before us does not show a loss of annual leave under 5 U.S.C. § 6304 
in his leave account. Moreover, the agency states that the records to 
establish the factual accuracy thereof are not available. 

In view of the above and the agency discretion in the matter, we see 
no basis to grant Mr. Robinson’s claim. Accordingly, the disallowance 
of July 23, 1974, is affirmed. 


[ B-179716 J 


Contracts—Negotiation—Cost, etc., Data—“‘Realism” of Cost 


Cost realism evaluation which contained improper upward adjustment for er- 
roneously determined omission of cost for two employees was not prejudicial 
to protester’s position for even assuming all other cost adjustments to protest- 
er’s proposal were erroneous with the exception of State tax, proper evaluation 
of awardee’s costs would have indicated that it had proposed lower realistic 
cost than protester. 


Contracts—Negotiation—Cut-Off Date—Compliance With For- 
malities 


Once requirement for meaningful negotiations has been met and best and final 
offers have been submitted, it is incumbent upon agency to evaluate these offers, 
and agency’s failure to disclose quantum of subsequent cost realism adjustments, 
with opportunity for offerors to point out errors, does not constitute failure to 
have meaningful negotiations. Negotiation process cannot be indefinitely extended 
for purpose of providing offeror opportunity to take issue with cost realism 
analysis. 


Contracts — Negotiation — Awards — Propriety — Evaluation of 
Proposals 


In request for proposals (RFP) setting forth Government’s best estimate of 
workload and skill requirements (115 man-years of effort) and further indicat- 
ing that 115 level is not fixed but significant deviation must be adequately ex- 
plained, award to contractor proposing 104 man-years is not improper since RFP 
places no man-year floor to limit proposers and ultimate determination of rea- 
sonableness and feasibility of any offeror’s proposing significantly less than 115 
man-years is that of technical evaluators. Moreover, 6 of 7 proposers proposed 
less than 106 man-years and contractor is now performing satisfactorily at or 
below 104 man-year level. 


Contracts—Negotiation—“Buying in”—Legality 


In cost reimbursement situation award to offeror submitting lowest cost cannot 
be considered “buy-in” (offering cost estimate less than anticipated cost with 
expectation of increasing costs during performance) because agency was aware 
of what realistic estimate cost of contractor’s performance was before award and 
made award based on that knowledge. 

In the matter of Bell Aerospace Company; Computer Sciences Corp., 


November 8, 1974: 


On March 6, 1973, the United States Army at White Sands Missile 
Range (WSMR) issued request for proposals (RFP) No. DAADO7- 
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73-R-0095. The RFP sought proposals for furnishing data conver- 
sion and analysis services at WSMR for a 5814-month period which 
included contractor phase-in. The RFP indicated that a cost-plus- 
award-fee contract was anticipated. 

By the closing date set for receipt of proposals, May 4, 1973, seven 
proposals were received, each of which was initially found acceptable 
by the Source Selection Board (SSB). Negotiations were, therefore, 
held with all offerors from June 28, 1973, through July 19, 1973, with 
best and final offers to be received by July 31, 1973. 

Subsequent to receipt of best and final offers the SSB performed 
its final technical evaluation of all proposals. Moreover, a cost realism 
analysis was performed whereby “Cost adjustments were made to the 
proposals * * * where necessary to reflect cost realism for evalua- 
tion purposes as stated in Section D, paragraph 3, pages 15 and 16 of 
the RFP.” 

The referenced cost realism provision stated that: 


COST REALISM— * * * the contractor’s cost proposal will be evaluated to 
consider the following: 

a. Are the proposed Labor Costs realistic, reasonable, and consistent with the 
work to be performed as outlined in the offeror’s technical proposal. 

b. Are the other proposed costs realistic, reasonable, and consistent with the 
work to be performed as outlined in the offeror’s technical proposal. 


* * * * * * * 


d. Is the cost proposal submitted by the Contractor complete and in accord- 
ance with the RFP instructions. 

NOTE: Cost/Cost Realism will be an important factor in contractor selection. 
The foregoing criteria will be employed in performing cost evaluation to deter- 
mine the ultimate probable cost to the Government for the performance of the 
contract. * * * 


The results of the SSB’s technical evaluation were as follows: 


Technical Score 


Computing & Software Inc. (C&S) 
Kentron Hawaii, Ltd 

Lockheed Electronic 

ITT, Federal Electric Corporation 
Bell Aerospace Company 

Computer Sciences Corporation (CSC) 
Control Data Corporation 


In a memorandum dated August 22, 1973, the contracting officer, 
speaking of his selection of a contractor for award, characterized the 
technical evaluation as follows: 


* * * The findings of the Source Selection Board preliminary report revealed 
that * * * the spread in the scores indicated no discernible gap in the scores. 
The spread between the low and high scores assigned by the Board was 7.3 points 
with a low of 89.9 and a high of 97.2. The Board concluded that all seven offerors 
have demonstrated the ability to perform the work required in the solicitation 
with at least a low risk of failure or better. The near equal scores assigned by 
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the Source Selection Board were supported in part by the following observa- 
tions made as a result of a thorough and detailed evaluation: 

a. All of the offerors currently hold similar contracts to the one proposed and 
in general have held this type of contract for many years. 

b. All of the proposals indicated at least a good level of understanding of the 
requirements. 

In conclusion, the board recommended that cost negotiations be conducted 
with all offerors. [Italic supplied.] 

The contracting officer then went on in this memorandum to rank 
firms in order of lowest realistic cost. 

In obtaining and accepting final cost realism figures, the contract- 
ing officer proceeded through a number of steps. First, after receipt of 
best and final offers, Mr. Robert L. Penn, a contract price analyst 
trainee, was requested to perform a cost realism analysis on the seven 
proposals received. (Note: Mr. Alfredo Valdez, who was the WSMR 
contract price analyst and a C.P.A., was not available for assistance 
in the analysis as his last day of duty was July 13, 1973.) On August 2, 
1973, Mr. Penn prepared his cost realism report (Penn Report) which 
indicated that C&S had grossly understated its payroll burden, i.e., 
fringe benefit costs, etc., while also understating certain other direct 
costs.1 Penn concluded that C&S’s realistic costs were $5,790,971. He 
also felt that Bell had understated its payroll burden and other direct 
costs by significantly smaller sums and stated that Bell’s realistic costs 
were $5,654,042. 

Penn’s review of all seven proposals is summarized as follows: 


Realistic Technical 
Cost Score 


$5, 654, 042 93. 

5, 790, 971 97. 

Kentron Hawaii, Lt 6, 123, 742 95. 

Lockheed 6, 179, 956 95. 

6, 624, 207 93. 

ITT, Federal Electric Corp 6, 626, 233 95. 
Control Data : 6, 974, 204 89. ¢ 


This review was submitted to the contracting officer on August 6, 
1973. However, on August 10, 1973, Mr. Pablo B. Montoya, administra- 
tive contracting officer (ACO) on the contract then being performed 
by the incumbent contractor (C&S), wrote a memorandum at the 
request of the contracting officer, which outlined his exceptions to the 
Penn Report in the areas of fringe benefits to be paid. (Note the De- 
partment of Labor Wage Determination included in this contract re- 
quires that the contractor pay $0.46 per hour to each employee in 
fringe benefits.) Penn had essentially concluded that C&S had not 


1 Previously, on July 13, 1973, Penn had submitted a Cost Analysis Report on C&S 
indicating that C&S had understated payroll burden by $118,135. 
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provided in its costs for the full payment of the requisite fringe bene- 
fit package. 

The contracting officer, after examining the views of Penn and 
Montoya, thereafter decided that further price analysis was in order. 
However, since Mr. Penn was on annual leave and was scheduled 
immediately thereafter to attend a 2-week procurement course at Fort 
Lee, Virginia, Mr. Robert A. Menusan, also a cost analyst trainee, was 
designated to perform an independent price analysis. 

Mr. Menusan’s report dated August 17, 1973 (Menusan Report), 
indicated, among other things, that Bell had failed to include the 
salaries of two employees in its final cost proposal. Menusan, there- 
fore, for purposes of cost realism analysis, assumed that Bell had in- 
tended to include these personnel and, accordingly, adjusted Bell’s 
direct labor costs upward by $60,251. Moreover, due to a revision in 
Bell’s labor mix, Menusan found that the payroll burden rate should 
have been adjusted upward somewhat. Bell’s costs were further ad- 
justed upward by an addition to other direct costs. Menusan found 
Bell’s realistic costs to total $5,723,702. 

With regard to C&S’s cost proposal, Menusan initially made the 
assumption that C&S was including in its costs the requisite amount 
for fringe benefits. Based on this fact, he found that C&S’s real costs 
were $5,506,579 which he recognized in his report as “Tentative.” How- 
ever, Menusan went on in his report to essentially reject this assump- 


tion and “* * * simply determin[e] the cost impact of C&S paying 
the minimum benefits required by law.” This led to his calculation of 
a new realistic cost of $5,729,434 for C&S. 


Menusan’s findings were in summary: 


Realistic Technical 
Cost Score 


$5, 723, 702 93. 7 


5, 729, 434 97. 2 
6, 624, 207 93. 6 


Menusan, while not making any recommendation, concluded that: 


a. Both Bell Aerospace and C&S * * * [had] substantially underestimated 
the costs of performance on this contract. However, Bell’s underestimation could 
conceivably be primarily accidental in nature, since the cost of the two clerks 
was omitted from the initial proposal. 

b. On the other hand, this Office has been warned from the start of the ques- 
tionable tactics used by C&S in developing their proposal and of the inconsisten- 
cies that seem to continually arise in comparing the new contract proposal to 
current performance. 


The contracting officer was thereafter advised by the legal office that 
since 29 CFR 4.52 (Department of Labor (DOL) regulations relating 
to the Service Contract Act) allows a contractor to provide equivalent 
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fringe benefits in lieu of cash fringe benefits, there was a distinct possi- 
bility that fringe benefits proposed by C&S were not identified specifi- 
cally and/or segregated in its cost proposal but would be paid and 
were already included in C&S’s proposed costs. Thus, a revised cost 
analysis going to the specific issue of C&S’s fringe benefits was 
recommended— 


Because the [then] current contract with C&S expired 31 August 19738, the 
Director of Procurement felt a speedy resolution of this question was essential. 
Since no Contract Price Analyst was available for review or discussion of the 
cost analysis at this time [(Menusan having terminated his employment at White 
Sands on August 17, 1973) ], the Director requested Mr. Pablo B. Montoya * * * 
to make an independent review of the Menusan report as it related to proposed 
payment of fringe benefits. * * * 

Montoya issued his report on August 21, 1973. After a detailed dis- 
cussion of the equivalencies of certain C&S offered fringe benefits with 
those required by the Wage Determination, Montoya concluded that 
if additional vacation in excess of that required by the Wage Deter- 
mination was, as Montoya felt, a proper fringe benefit for considera- 
tion of equivalencies, then “* * * it probably would have been 
established that C&S meets the requirement of $.46 [per hour] and no 
adjustment to labor burden would have been necessary. C&S’s realistic 
costs then would be $5,502,225, less New Mexico tax adjustments. (Note 
Menusan found C&S’s most realistic cost to be $5,729,434; Penn simi- 
larly found $5,790,971.) 


Montoya did note, however, that even if the extra vacation were not 
considered as an equivalent fringe benefit, the new C&S realistic cost 
would be approximately $5,629,000. 

Mr. Montoya reemphasized his position in an August 24, memoran- 
dum where he states that : 


3. Relative to my previous statement on fringe benefits resulting from vacation 
in excess of that required, it was not my intention to state in a manner to cause 
doubt in anybody’s mind that the remaining fringe benefits are for excess vaca- 
tion. IJ am certain that the Contractor is providing fringe benefits over and above 
that required for vacation. This is reflected in and verifiable to the Contractor’s 
policy. Through a detailed computation involving the vacation rates, the number 
of employees in the various categories, and the direct labor costs, the excess vaca- 
tion fringe benefits can be determined. The direct labor costs are the base for 
such computation because the Contractor costs the maximum number of man- 
hours in a period; then when vacation is taken, he credits direct labor and debits 
vacation. [Italic supplied. ] 


With regard to the adjustment of Bell’s direct labor costs, we note 
that Bell’s revised manning indicated that 101 positions would be 
staffed. Bell’s revised cost proposal dated July 30, 1973, in schedule 2, 
“Schedule of Direct Labor Expense,” indicates the inclusion of 99 
persons in Bell’s direct labor expense. Similarly, schedule 2B of the 
revised cost proposal, entitled “Reconciliation of Total Available 
Hours to Straight Time Direct Labor Hours,” also indicates total per- 
sonnel of 99 and also total direct labor (straight time) of 99. However, 
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schedule 5 of Bell’s July 30 cost. proposal, entitled “Schedule of 
Arizona Home Office Expense,” clearly indicates that essentially two 
positions relating to management and personnel services would be 
performed out of Tucson.? 

Bell’s Total Cost Summary (Schedule 1) reflected in direct labor 
the 99 personnel level established in schedule 2 but also clearly in- 
cluded the Arizona Home Office Expense in its direct cost. for ma- 
terial, labor and other expenses plus payroll burden. 

Indeed, it was upon this base figure of 99 that Menusan added the 
adjustments which he deemed necessary to achieve a realistic cost 
analysis of the Bell proposal. 

Specifically, Menusan indicated that: 

In their revised manning proposal dated 30 Jul 73, Bell listed 101 positions to 
be staffed. However, in their revised cost proposal of the same date, only 99 posi- 
tions were accounted for. Examination and comparison of the manning proposal 
and the cost proposal revealed that Bell had failed to include the salary costs 
of two clerks in the Administrative Services Group. For the purposes of eval- 
uation, it must be assumed that Bell intended to include these clerks. * * * 

Menusan accordingly made an adjustment for this “error” of omis- 
sion in the amount of a $60,251 increase in Bell’s direct labor cost. 

A comparison of Bell’s revised project manning with its direct labor 
cost schedule does indicate that one clerk (Accounting) and one clerk 
(Employee Relations) were not included in Bell’s direct labor ex- 
pense. However, schedule 5 of Bell’s cost proposal does indicate that 
two persons whose salaries were not included in direct labor expense 
would be participating in the project out of Bell’s Tuscon office. 

Moreover, Bell’s total labor expense for the two persons working 
out of Tucson significantly exceeded the $60,251 adjustment made by 
Menusan for Bell’s omission of these two clerks. 

It seems, therefore, that Bell had, in fact, and notwithstanding the 
Menusan view, accounted in its cost proposal for each of the 101 per- 
sons listed in its revised project manning, 99 in direct labor costs 
and two in the schedule of Arizona Home Office Expense. The sub- 
sequent addition of $60,000 to Bell’s direct labor expense without any 
similar deduction of the amount from Bell’s stated Arizona Home 
Office Expense was improper. 

Bell thus concluded that based on this mistake alone its realistic 
price based on the Menusan figures is at a minimum $65,000 lower than 
C&S’s, and it contends further that in actuality the price difference 
is significantly greater than this amount. 

2 Arizona Home Office Expense covers the expense of non-corporate level managerial 
personnel who will expend direct time at the White Sands Project and in Tucson, auditing 
and reviewing, with the goal of constantly improving performance in the technical, 
management, quality, and cost aspects of the contract. It also includes the cost of direct 
eharge clerical personnel at Tucson who will be responsible for the payroll writing, 


labor distribution, accounts payable, invoicing, and financial reporting functions of the 
contract. 
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C&S, on the other hand, contends that the Army has improperly ad- 
justed its costs upward by a significant amount and that if the proper 
adjustment had been made it would be lower in price even assuming 
that Bell had been erroneously adjusted upward by $60,000 in direct 
labor. 

During the pendency of this protest DOL has been examining the 
amount of fringe benefits actually being paid by C&S to its employees. 
Since C&S argues that its proposed price includes the cost of the re- 
quired fringe benefits, payment by the Government to C&S at a rate 
covering these proposed costs should indicate that C&S is paying the 
$0.46 per hour required of it by the Wage Determination. The DOL 
investigation did not, however, reveal that this was the case; rather, 
DOL has found that C&S is deficient in an amount of 13.5 cents per 
hour. Thus, C&S’s actual costs are 13.5 cents per hour more than its 
proposed costs in the area of labor burden.’ An analysis of this adjust- 
ment to proposed labor burden costs when added to the other proper 
cost adjustments by Menusan, which have not been questioned by C&S, 
indicates that C&S’s total realistic cost is $5,614,027 rather than the 
$5,729,434 indicated in the Menusan report. 

On the other hand, if we assume that in addition to the above-noted 
$60,000 all other cost adjustments made by Menusan to Bell’s proposal 
(whether independently or as a result of Penn’s improper analysis) 
were erroneous with the exception of the New Mexico Gross Receipt 
Tax, then Bell’s realistic costs would total $5,622,511 or $8,484 more 
than C&S’s. In this regard, Bell argues that the New Mexico Gross 
Receipt Tax is not applicable to elements of this project not being per- 
formed in New Mexico (i.e., administrative and Tucson clerical 
operations). Chapter 72 of the New Mexico Statutes at section 16A-7 
provides: 

B. For the privilege of using services rendered in New Mexico, there is im- 
posed on the person using such services an excise tax equal to four percent [4%] 
of the value of the services at the time they were rendered. The services, to be 
taxable under this subsection, must have been rendered as the result of a trans- 
action which was not initially subject to the gross receipts tax but which trans- 


action, because of the buyer’s subsequent use of the services, should have been 
subject to the gross receipts tax. 


The Government is purchasing services, incidental supportive ele- 
ments of which (4e., administrative, payroll, management, and other 
G&A overhead costs) will be performed outside New Mexico. These 
incidental, out-of-state elements rather than being “services” as de- 
fined by the statute are more properly considered supportive elements, 
i.e., like the usual overhead element, without which the instate ele- 


aWe note C&S’s contention that even if this were the case, and it does not believe that 
it is, wage increases set forth in the proposal can be utilized in lieu of fringe benefits 
to meet the requirements of the act and that only a minor adjustment is required to C&S 
costs. 
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ments could not be performed. Clearly, the Government does not buy 
supportive elements in and of themselves. Rather, these elements con- 
stitute an incidental portion of the price paid for the actual ac- 
complishment of the specified tasks. Therefore, for purposes of the 
New Mexico law, it appears reasonable for the agency to have included 
these incidental elements in computing the “value of the services” 
being purchased in New Mexico. See J/. Steinthal & Co., Ine. v. 
Seamans, 455 F. 2d 1289 (D.C. Cir., 1971). 

Bell additionally contends that the Army failed to conduct negotia- 
tions as required by 10 U.S. Code 2304(g) in that: 

1. at no time was Bell advised of the agency’s doubts as to the cost 
realism of the Bell proposal, and at no time was Bell given the op- 
portunity to establish the reasonableness of such proposal ; 

2. the cost realism adjustments were made improper while having a 
material impact on the award decision ; 

3. the cost adjustment process here performed was derogative of 
ASPR 3-804, (1973 ed.), which states that “Complete agreement of 
the parties on all basic issues shall be the objective of the contract 
negotiations. Oral discussions or written communications shall be con- 
ducted with offerors to the extent necessary to resolve uncertainties 
relating to the purchase or the price to be paid ;” and 

4, the Menusan report was prepared without regard to pre-best- 
and-final discussions held between Penn and Bell (note supra our 
discussion of Menusan’s $60,000 cost adjustment to Bell’s proposal). 

Our Office has recognized the importance of analyzing proposed 
costs in terms of their realism since, regardless of the estimate sub- 
mitted, the Government is in a cost-reimbursement contract bound to 
pay the contractor actual and allowable costs. See 50 Comp. Gen. 390 
(1970) ; B-178445, October 4, 1973; B-152039, January 20, 1964. See, 
also, ASPR 3-805.2. In this respect, it is incumbent upon the agency to 
exercise judgments as to whether the costs submitted are realistic. 
Matter of Raytheon Company, 54 Comp. Gen. 169 (1974) ; 50 Comp. 
Gen. 390, supra; B-178445, supra; B-174003, February 10, 1972. 

Also, we note an equally important provision in ASPR 3-804, 32 
CFR 3.804 (1973), cited by the protester, which indicates that the 
purpose of negotiations is to resolve uncertainties in offerors’ pro- 
posals and thus eliminate the necessity to come to agreement at a later 
time. 

Moreover, concerning the consideration of costs in cost-reimburse- 
ment procurements, our Office has held in 50 Comp. Gen. 739 (1971), 
at page 745, that: 

* * * the time for exploring the cost aspects of a proposal—that is, ali pro- 


posals within a competitive range—is during the course of negotiations and not 
at some time after the receipt of best and final offers. * * * 





360 DECISIONS OF THE COMPTROLLER GENERAL [54 


While we agree that negotiations are necessary to resolve uncer- 
tainties relating to the purchase or price to be paid, there is a point 
after which cost negotiations must be concluded and cost analysis must 
begin. 10 U.S.C. § 2304(g) (1970) has been interpreted so as to require 
conducting meaningful negotiations. However, once this requirement 
has been met and best and final offers have been received, it is, in the 
absence of more, then incumbent upon the agency to conclusively eval- 
uate these best and final offers. We do not feel that the failure to dis- 
close the quantum of cost adjustments made in cost analysis of the 
best and final offers, with an opportunity for the offerors to point out 
errors, constitutes a failure to have meaningful negotiations. 

In this case, the cost realism study was performed after submission 
of best and final offers. We recognize that such a study should be made 
in this kind of situation. On the other hand, the negotiation process 
cannot be indefinitely extended for the purpose of providing the of- 
feror an opportunity to take issue with the cost realism study or any 
other evaluation determination. If the offeror feels that any aspect of 
the evaluation was improper, he may protest and the matter will be 
considered. 

As we have noted earlier, based on our calculations and with the 
input of a DOL analysis, it appears that C&S, the high technical 
scorer, was also the low-cost offeror; thus, by all rights C&S would 
have received award if a proper cost realism analysis had occurred. 
Therefore, the award which was made to C&S, the rightful awardee, 
but for reasons not known to the agency, should not be terminated. 

In B-172061, February 22, 1972, we stated that where award was 
withheld from a bidder primarily for reasons which may have been 
“inappropriate” but there existed another valid basis for rejecting the 
bidder, the determination not to award was not arbitrary or capri- 
cious. In the instant case, while the agency did act improperly in a 
number of respects, no single act or omission or any combination 
thereof appears to be so gross as to render the award to C&S illegal. 
Therefore, in deciding whether to recommend termination of the con- 
tract our Office must take into account any prejudice these improper 
acts had on the protesting parties. Since we have concluded above that 
even accepting almost in toto Bell’s arguments about the improper 
quantum of cost adjustments to its proposal, C&S’s properly calcu- 
lated costs were less than Bell’s, we fail to see any prejudice resulting 
to Bell even though the agency did not act in accordance with proper 
procedures. 

CSC argues that the agency has acted improperly in accepting a 
proposal which offered a level of effort of less than 115 man-years. The 
RFP, as noted above, called for data conversion and analysis and 
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other associated services in accordance with WSMR purchase descrip- 
tion 1963-73 dated December 15, 1972. Section “J” of the RFP sets out 
the level of effort contemplated which was based on historical data. 
The level of work set forth therein “represents the Government’s best 
estimate of workload and skill requirements.” 

Section “J” also indicates that the organizational structure to per- 
form the required services is to be determined by the contractor but 
at the same time lists all the skill requirements necessary to accom- 
plish the job or project functions necessary. Each project function 
to be performed is set out usually with general estimates of the man- 
power required for each function and/or the average estimated daily 
amount of work assigned to each job function together with the his- 
torical productivity of individuals performing within the given 
project function. 

Moreover, the section sets forth an annual total requirement of 
239,200 man-hours which is the equivalent to 115 man-years at 2,080 
hours per man-—year. 

During the question and answer session and site inspection held on 
March 27, 1973, all potential offerors were allowed to pose questions 
at each worksite. Attendees were requested by the agency to submit 
their questions to the procurement activity in writing so that both the 
questions and answers could be incorporated by amendment into the 
RFP. By an amendment dated April 11, 1973, 35 questions were so 


incorporated. A number of these questions dealt with workload and 
general areas of contractor responsibility for performance. Spe- 
cifically, question 23 stated: 


Is 115 [man-year] personnel fixed or approximate to allow for offeror’s 
estimate? 

ANSWER: The 115 personnel is not fixed but is the Government’s estimate of 
the personnel required to perform the work described in the RFP. Any significant 
deviations must be adequately described in the offerors proposal. [Italic sup- 
plied. ] 

CSC contends that by awarding the contract to C&S with a level of 
effort significantly below the 115 level, the agency has acted improper- 
ly. CSC implies that neither the RFP nor a site visit could have given 
an offeror sufficient information upon which it could submit a proposal 
corresponding to that which the Army was in actuality seeking. This, 
it is alleged, resulted in an unfair advantage for the incumbent con- 
tractor (C&S). CSC suggests that without a fixed and inflexible mini- 
mum level of effort meaningful negotiations are not possible. 

It is true that in many situations incumbent contractors experienced 
in the nuances of a particular installation or facility do in fact have 
a competitive edge. See 53 Comp. Gen. 198 (1973). This advantage, 
however, does not come about necessarily through any impropriety 
on the part of the agency but merely flows to a reasonably prudent 
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businessman (small or large) who may have acquired by his incum- 
bency a somewhat unique understanding of the contract requirements 
at the given installation. 

The instant RFP provides no man-year floor to limit the proposers. 
It further does not require any offeror to justify but merely describe 
its utilization of less than 115 man-years, unlike the situation set forth 
in 538 Comp. Gen. 198, supra. The ultimate determination as to the 
reasonableness and feasibility of any offeror’s proposing significantly 
less than the 115 manning level is that of the technical evaluators, 
and our Office does not propose to challenge their findings where it 
appears that six out of seven proposals submitted indicated manning 
within a range of 101-106 man-years, while only CSC proposed 115 
man-years. Indeed, it appears that C&S is performing quite adequately 
at, or even below, its level of effort of 104 man-years. We observe in 
this respect that Bell proposed only 101 man-years. The above-noted 
facts clearly indicate that most offerors, and not just the incumbent, 
realized that certain labor saving techniques could be applied to the 
project without compromising performance. CSC’s argument that a 
specific level of effort floor should be required overlooks the benefit 
to the Government of having experienced offerors utilize their respec- 
tive expertises to determine how to reduce labor and hence labor cost. 

In 53 Comp. Gen. 198, supra, at page 200, in analogous circumstances 
we held with respect to offeror-proposed efficiencies that: 

It is clear from the language of the solicitation that any proposal which could 
lessen the number of man-hours required and thus reduce the total cost was 
desirable. * * * This unambiguous provision of the solicitation allowed all par- 
ticipants the same opportunity to submit offers deviating from the Government 
estimate of man-hours. * * * 

In that case, like the present one, a majority of offerors did present 
offers below the Government estimate. While the nature of the services 
in 53 Comp. Gen., 198, swpra, and the instant solicitation are quite 
divergent, we still do not feel that where the Government in good 
faith gives its best estimate of the manning to be performed but cer- 
tain offerors indicate that they can perform adequately with substan- 
tially fewer hours than the Government has estimated, the Govern- 
ment has any further obligation either to restrict the management ca- 
pabilities of these firms by establishing a man-hour floor or necessarily 
transfusing the capabilities of these low man-hour offerors by amend- 
ing the Government’s good faith best estimate. See Matter of ABC 
Management Services, Inc. et al., 53 Comp. Gen. 656 (1974). See, also 
53 Comp. Gen. 198, supra. 

CSC further alleges that the contractor has essentially bought in, 
in that the Army awarded C&S a cost contract at a price which does 
not enable C&S to pay both the basic wage and the fringe benefits 
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set forth in the DOL Wage Determination. Thus, CSC concludes that 
the contractor will attempt to recoup the balance of his actual costs 
after award and implies that these actual costs would be higher than 
those of other proposers. 

As noted above, it is precisely for situations such as this that agen- 
cies conduct cost realism evaluations. Specifically, Armed Services 
Procurement Regulation (ASPR) 3-805.2 (1973 ed.) relating to cost- 
reimbursement type contracts states that: 

In selecting the contractor for a cost-reimbursement type contract, estimated 
costs of contract performance and proposed fees should not be considered as 
controlling since in this type of contract advance estimates of cost may not pro- 
vide valid indicators of final actual costs. There is no requirement that cost- 
reimbursement type contracts be awarded on the basis of either (a) the lowest 
proposed cost, (b) the lowest proposed fee, or (c) the lowest total estimated 
cost plus proposed fee. The award of cost-reimbursement type contracts pri- 
marily on the basis of estimated costs may encourage the submission of unrealis- 
tically low estimates and increase the likelihood of cost over-runs. The cost esti- 
mate is important to determine the prospective contractor’s understanding of the 
project and ability to organize and perform the contract. The agreed fee must be 
within the limits prescribed by law and regulation and appropriate to the work 
to be performed (see s 3.808 of this subpart). Beyond this, however, the primary 
consideration in determining to whom the award shall be made is: which con- 
tractor can perform the contract in a manner most advantageous to the Govern- 
ment. [Italic supplied.] 

Note ASPR 3-807.2(a) requires some form of price or cost analysis 
in connection with every negotiated procurement to assure reason- 
ableness of the pricing result. 

Since our calculations using DOL findings for fringe benefit under- 
payment as noted above indicate that C&S’s realistic costs are lower 
than the realistic costs of any other proposer, we see no basis to support 
the allegation that C&S attempted to obtain the award by knowingly 
offering a cost estimate less than anticipated cost with the expectation 
of increasing its estimated cost during performance. First, C&S knew 
from the RFP that its costs would be subject to analysis for realism; 
second, the Government was aware of what the realistic estimate of 
the cost of C&S’s performance was before award and made, award 
based on that knowledge. (Indeed, the Government had, in retrospect, 
been overly cautious in calculating the realistic costs of C&S’s per- 
formance.) 

For the reasons noted above, the protests of Bell and CSC are denied. 


[ B-181079 J 


Contracts—Specifications—Conformability of Equipment, etc., 
Offered—Approximate Requirements 


Record does not support contention that specifications in negotiated procurement 
precluded consideration of design proposed by successful offeror because such 
design was not specifically called for, as specifications were performance type, 
leaving exact design and approach to meet performance parameters to inventive- 
ness and ingenuity of offerors. 
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Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement—Technical Transfusion or Leveling 


Failure of agency in negotiated procurement to include reference to particular 
design in questions/clarifications propounded to unsuccessful offeror is not objec- 
tionable as General Accounting Office has held where, as here, agency is in- 
terested in offeror’s independent approach and there is risk of disclosing one 
offeror’s approach to another offeror, technical discussions may be curtailed. 
Contracts—Negotiation—Evaluation Factors—Factors Other Than 
Price—Technical Acceptability 


In view of agency’s primary responsibility with respect to determinations of 
highly technical nature, General Accounting Office will not disturb award where 
record reasonably supports administrative determination that successful offeror’s 
technical approach was best operational and most cost effective method. 
Contracts—Buy American Act—Canadian Purchases 


Contention that award to Canadian firm would violate Armed Services Procure- 
ment Regulation 6-502(d) is not supported where evidence presented does not 
demonstrate that “performance in Canadian Government-owned or controlled 
installations” is contemplated. 
Contractors—Responsibility—Determination by Contracting Of- 
ficer—Accepted—Except for Fraud 


Protest questioning offeror’s experience relates to matter of responsibility as 
defined in Armed Services Procurement Regulation 1-903, and will not be con- 
sidered since contracting officer determined offeror responsible and General 
Accounting Office has discontinued practice of reviewing bid protests of con- 
tracting officer’s affirmative responsibility determinations, except for actions by 
procuring officials which are tantamount to fraud. 
In the matter of Ocean Design Engineering Corporation, Novem- 
ber 8, 1974: | 

Request for proposals (RFP) N00123-73-R-1641, involving the 
design and fabrication of a Motion Compensation and Deck Handling 
System (MCSHA) for the Remote Unmanned Work System 
(RUWS), on a cost-reimbursement basis, was issued April 17, 1973, 
by the Naval Regional Procurement Office, Los Angeles, California. 
Seventeen prospective offerors were furnished copies of the solicitation 
and three proposals were returned. According to the Navy, after a 
technical review of the proposals, it was determined that a major 
revision of the specifications would be required “* * * to change them 
from specific system specifications to general performance specifica- 
tions to allow prospective bidders to better use their creative engi- 
neering capabilities to obtain a lighter, simpler, more reliable and cost- 
effective system * * *” and to include certain other revisions recom- 
mended by a consultant group. 

A new solicitation, RFP N00123-74-R-0347, containing the revised 
specifications, was issued on September 17, 1973, and sent to 17 prospec- 
tive offerors. The following four firms returned proposals: 
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Ocean Design Engineering, Long Beach, CA *$463, 560. 00 
Techwest Enterprises, Ltd., Vancouver, B.C $540, 539. 00 

(With options $567, 359. 00) 
Ocean Science and Engineering, Long Beach,CA_--- $940, 106. 00 
AAT Corporation, Baltimore, MD $1, 130, 090. 00 


*$338,614.00 plus $74,946.00 for Quality Control, which was quoted separately; all 

other proposals also include Quality Control costs. 
After initial evaluation of all four proposals, “questions/clarifica- 
tions” were submitted to all offerors except AAI Corporation. Ac- 
cording to the Navy, the offerors responded in sufficient detail to 
negate the need for further discussion. 

On April 10, 1974, Ocean Design was advised by Navy personnel 
that award was being made to Techwest Enterprises, a Canadian firm. 
By letter of the same date, Ocean Design protested to this Office. As 
the primary basis for its protest, Ocean Design contends that in 
evaluating the proposals the Navy considered two factors which were 
omitted from the revised specifications and the subsequent list of 
Questions and Clarifications; namely, (1) that the handling system 
should rotate, and (2) that the handling system must be easily road- 
transportable in remote areas of the world. Ocean Design states that 
the original RFP required a rotating crane system and its original 
proposal met that requirement. However, since the second RFP did 
not specify any requirement for the crane to rotate, according to Ocean 
Design its response to the revised specifications was “* * * based on 
the design of a far more cost effective translating crane system, and 
this design was fully responsive to the revised specifications.” In this 
connection, the protester contends that if rotation had a significant 
impact on the evaluation it either should have been included as a 
requirement of the specifications or it should have been included in the 
list of questions/clarifications. As for the requirement for air-trans- 
portability within the confines of certain aircraft, Ocean Design con- 
tends that its design met this requirement. Finally, Ocean Design 
points out that its proposed costs were the lowest and argues that 
“[i]f these undisclosed factors weighed significantly in the evalua- 
tion, * * *” then it is entitled to an opportunity to respond to the 
“true requirements of this procurement.” 

In response, the Navy states that the revised specifications did not 
specify that the Government desired a nonrotating design or that it 
would not recognize or consider the obvious advantages of a rotating 
system. The Navy continues: 

In fact, the revised specifications included a rotating unit in every example 
shown; e.g., Figure 1 which shows the RUWS system concept, Figures 2, 3, 4, and 
5 which show the various deck plan arrangements for the RUWS-system, and 


Figure 10 which shows a conceptual design of the RUWS-MCDHS. Furthermore, 
the specifications were revised to accept any design for consideration, rotating or 
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not, with the expectation that the Government would receive specific proposals 
that would best meet the performance specifications and provide for the safe 
handling, storage and tending of the RUWS vehicle and PCT, and the primary 
cable and other key operational requirements; e.g., rapid deployability, motion 
compensation in up to high sea state 4 conditions, a control console that would 
give the crane operator a clear view of the reel unit and “lift package” from 
placement on deck to entry into the water, air transportability aboard C-141 air- 
craft, ete. The design submitted by Ocean Design, as supplemented by their re- 
plies to Questions/Clarifications, was considered to be acceptable, but the final 
evaluation revealed that the rotating unit submitted by Techwest Enterprises 
was far superior and best met the Government’s requirements. 

As for the requirement for road-transportability in remote areas 
of the world, the Navy reports that the only requirement was for trans- 
ferability between the aircraft and the ship. The Navy continues: 

* * * The unitized package as proposed by Ocean Design is not readily trans- 
portable by either C-141 aircraft or by standard low-boy truck. However, in 
response to Question (a) of the Questions/Clarifications, Ocean Design indicated 
that the design could be modified to break down into three separate sections, which 
would then be readily transportable by both C-141 aircraft and surface trucks. 
The final evaluation took into consideration the fact that the system could be 
broken down into three sections for transportation; thus, the Ocean Design 
proposal was given the highest rating for the transportability, weight, and ship- 
board installation factors of all the proposals received. 

It is clear from the foregoing that the requirement concerning trans- 
portability did not have an adverse effect on the evaluation of Ocean 
Design’s proposal. On the other hand, it appears that Techwest Enter- 
prise’s rotating gantry design was a major factor in its selection. How- 
ever, from our examination of the record, it appears that Techwest’s 
advantage in this regard resulted not only in its choice of a rotating 
gantry as one of three alternate proposals but more importantly from 
its ingenuity in a design approach indicating adherence to a policy us- 
ing the “most simple, direct and uncomplicated solution that will do 
the job” in the most cost-effective and best operational method rather 
than from an agency predetermined, undisclosed preference. As noted 
previously, major revision of the specifications was effected “* * * to 
allow prospective [offerors] to better use their creative engineering 
capabilities to obtain a lighter, simpler, more reliable and cost-effective 
system.” Furthermore, we do not agree with the protester’s contention 
that consideration of a rotating design was precluded by the specifica- 
tions since they did not specifically require such approach. It is clear 
that the specifications were of the performance type, leaving the exact 
design and approach to meet the performance parameters to the inven- 
tiveness and ingenuity of the offerors. In this connection, all offerors 
except Ocean Design proposed a rotating design. With regard to the 
contention that the question/clarifications propounded to Ocean De- 
sign should have included reference to the rotating design, we have 
held that where an agency is interested in an offeror’s independent ap- 
proach and there is a risk of disclosing one offeror’s approach to an- 


other, technical discussions may properly be curtailed. 52 Comp. Gen. 
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870 (1973). We believe this rationale applied to the situation in the 
instant case. 

Ocean Design also takes issue with the Navy’s conclusion that the ro- 
tating design was the most advantageous, pointing out what it con- 
siders obvious advantages to a nonrotating design. Navy technical per- 
sonnel prepared a detailed comparison of the rotating and nonrotating 
designs in support of its conclusion that the rotating approach was the 
best operational and most cost effective method. Obviously the dis- 
agreement in this regard involves matters of a highly technical nature. 
Recognizing the agency’s primary responsibility in such matters, we 
will not disturb that judgment in the absence of a clear showing that 
the agency acted unreasonably. 52 Comp. Gen. 382, 385 (1972). We have 
examined the Navy’s technical comparison of the two designs in light 
of the protester’s allegations and are unable to conclude that there has 
been a clear showing that the Navy’s technical judgment was not rea- 
sonable. In this connection, we note that in the overall evaluation, which 
followed the evaluation criteria and relative weights set forth in the 
RFP, Techwest received a score of 92 as compared to Ocean Design’s 
score of 89, based upon a 100 point total. Furthermore, although Ocean 
Design proposed the lowest costs and received the maximum score 
for this factor, this was not sufficient to overcome Techwest’s technical 
superiority which was accorded 80 percent of the assigned weight. 
Moreover, in a cost-reimbursement type contract estimated costs and 
proposed fees are not the controlling factor. Armed Services Procure- 
ment Regulation 3-803 (c) (1974). 

Finally, Ocean Design questions Techwest’s qualifications based 
upon its information that the successful offeror has been in business 
only 2 years and because it is a subsidiary of an organization which 
is partially subsidized by the Canadian Government and, therefore, 
award to it would be contrary to the intent of ASPR 6-502(d), which 
states that it is not anticipated : 

* * * that Canadian sources of supply will submit bids or proposals that 
contemplate contract performance in Canadian Government-owned or controlled 
installations * * * 

With regard to the latter point, the administrative report contains 
no information on this matter as the allegation was not included in 
the initial protest. However, even assuming the validity of the allega- 
tion made, we do not believe a violation of the regulation has been 
demonstrated as the evidence presented is not to the effect that “per- 
formance in Canadian Government-owned or controlled installations” 
is contemplated. 

The allegation concerning Techwest’s experience relates to matter 
of responsibility as defined in ASPR 1-903. Recently our Office has 
discontinued its prior practice of reviewing protests involving affirma- 
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tive determinations of responsibility of a prospective contractor. 53 
Comp. Gen. 931 (1974). The determination of a proposed contractor’s 
responsibility is largely within the discretion of the contracting officer. 
The contracting activity must handle the day-to-day administration 
of the contract and bear the brunt of any difficulties experienced by 
reason of the contractor’s lack of ability. If pursuant to the applicable 
regulations the contracting officer finds the proposed contractor re- 
sponsible, we do not believe the finding should be disturbed except for 
actions by procuring officials which are tantamount to fraud. As no 
fraud has been alleged or demonstrated, we must decline to further 
consider the matter. 
Accordingly, the protest is denied. 


[ B-179404 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
“Referral Recruiter” 


Army member who received orders as ‘‘Referral Recruiter” which did not specify 
temporary duty for the period of 171 days during which he was to perform 
recruiting duty at a location away from his permanent station is considered 
to have been on temporary duty during that period and is entitled to per diem 
for that period and temporary duty travel allowances for travel to the location 
where such duty was performed. 

Subsistence—Per Diem—Military Personnel—Competent Travel 
Orders—Initial and Subsequent Orders 


Army member who after a period of 171 days of duty as a “Referral Recruiter,” 
which is considered to be temporary duty, received several temporary duty 
orders continuing the duty at same location for 5 additional months, in absence 
of approval for temporary duty in excess of 180 days, in accord with paragraphs 
M3003-2e and d, 1 Joint Travel Regulations, and paragraph 2-5b, Army Regu- 
lations 310-10, is limited to per diem allowances not in excess of 180 days at 
that location. 


In the matter of temporary duty allowances while on Referral Re- 
cruiter duty, November 11, 1974: 

This action is in response to letter dated April 5, 1973 (file refer- 
ence ALBFGC-F) with attachments, from the Finance and Account- 
ing Officer, Headquarters 1st Infantry Division (Mech) and Fort 
Riley, Fort Riley, Kansas 66442, requesting an advance decision re- 
garding the claim of Specialist Fifth Class Joseph E. Flynn, 267-62- 
2056, for temporary duty travel allowances and per diem for the period 
from March 10 through August 31, 1972, incident to his duty as “Refer- 
ral Recruiter” under an order that made no provision for temporary 
duty. The request was forwarded to this Office by endorsement of the 
Office of the Comptroller of the Army (file reference DACA-CSS- 
ST) dated July 20, 1973, and endorsement of the Per Diem, Travel and 
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Transportation Allowance Committee (PDTATAC Control No. 
73-39). 

By Special Orders No. 68, dated March 8, 1972, Headquarters 1st 
Infantry Division (Mech) and Fort Riley, Fort Riley, Kansas, Spe- 
cialist Flynn was assigned duty as “Referral Recruiter” effective 
March 7, 1972. Special instructions stated: “Duty station with 
Charleston, WV as Referral Recruiter with duty MOS 00E40.” 

Over a year later Special Orders No. 84, dated April 2, 1973, re- 
voked so much of Special Orders No. 68 as pertained to Specialist 
Flynn citing as authority, “Sth Army Message ALACP-FF DTG- 
242046Z Nov 72 Subject: Retroactive payment to Unit of Choice Can- 
vassers.” In lieu of that order, Letter Order No. 4-6, dated April 2, 
1973, Headquarters 1st Infantry Division (Mech) and Fort Riley, 
Fort Riley, Kansas, directed Specialist Flynn to proceed on tempor- 
ary duty at Charleston, West Virginia, commencing on or about 
March 11, 1972, for a period of approximately 171 days (March 14 
to August 31, 1972), for the purpose of duty as a “Unit of Choice 
Canvasser.” Upon completion of temporary duty the orders provided 
that Specialist Flynn would return to his permanent station. The 
order also contained the following special instructions: 

(a) This order replaces SO #68 Para 22 this Headquarters dated 8 Mar 1972 
which did not reflect Temporary Duty status even though individual was Unit 
of Choice Canvasser performing official duties for U.S. Army. This action was 
directed by Fifth Army Message ALACP-FF DTG—242046Z Nov 72 Subject: 
Retroactive payment to Unit of Choice Canvassers. 

Concerning the period after August 31, 1972, the record indicates 
that on October 4, 1972, a Request and Authorization for Military 
Personnel Temporary Duty Travel (DA Form 662) was issued au- 
thorizing Specialist Flynn temporary duty for the month of Septem- 
ber 1972. Another DA Form 662 dated October 18, 1972, authorized 
Specialist Flynn temporary duty effective October 1, 1972, for ap- 
proximately 92 days. DA Form 662 dated January 8, 1973, continued 
the temporary duty for an additional 31 days. By DA Form 662 dated 
February 9, 1973, Specialist Flynn was continued on temporary duty 
effective February 1, 1973, for 3 days and thereafter was to return 
to his home station, Fort Riley, Kansas. The above orders were for 
the same duty at Charleston, West Virginia, as he performed under 
his original orders of March 8, 1972. The request for decision indicates 
that Specialist Flynn has been paid per diem for the period from 
September 1, 1972, through February 6, 1973, and travel allowances 
from Charleston, West Virginia, to Fort Riley, Kansas. 

Travel voucher dated February 21, 1973, submitted by Specialist 
Flynn indicates that he departed from Fort Riley by private vehicle 
on March 10, 1972, and that he arrived at Charleston, West Virginia, 


569-470 O- 75-6 





370 DECISIONS OF THE COMPTROLLER GENERAL [54 


on March 13, 1972. Also, that he departed from Charleston, West Vir- 

ginia, on February 1, 1973, arriving at Fort Riley on February 6, 

1973. The voucher dated February 9, 1973, indicates that the member 
y , 

was on leave from February 2 through 4, 1973, and not on duty as 

indicated in his voucher dated February 21, 1973. 

In the request for advance decision the Finance and Accounting Of- 
ficer referred to Army Regulation 37-106, paragraph 1-8a, as «uthor- 
ity for the proposition that no administrative action may be taken to 
increase the legal liability of the United States subsequent to com- 
pletion of travel but that a verbal order may be confirmed by means 
of a properly issued written order. However, it is stated that Letter 
Order No. 4-6 did not confirm a verbal order previously received. 

Paragraph 1-8a(3) of the above regulation states : 

Establishing right to allowances. Travel orders issued and compiled with vest 
in the member the right to allowances authorized by the statutes. No action may 
be taken administratively to increase or decrease the legal liability of the United 
States subsequent to performance of all or any part of the directed travel. The 
terms of an order do not always determine the nature of the travel or services 


performed thereunder. Each case must be considered individually with the actual 
circumstances determining the entitlement to the authorized allowances. 


In 53 Comp. Gen. 454 (1974) this Office held that a “Unit of Choice” 
recruiter whose original orders did not specify temporary duty for a 
period during which he was to perform recruiting duty away from 
his permanent duty station is considered to be on temporary duty for 


that period. See also decision B-178930, October 1, 1973. 

Similarly, although Specialist Flynn’s initial orders did not char- 
acterize his ordered duty at Charleston, West Virginia, as “tempo- 
rary,” the record indicates that he was ordered to a location distant 
from his permanent duty station and upon completion of his recruiting 
duties on behalf of his unit located at Fort Riley, Kansas, he was to 
return to it. Accordingly, it appears that he was in fact on temporary 
duty at Charleston on March 14, 1972, and he continued on such duty 
until August 31, 1972, under the orders of March 8, 1972. The fail- 
ure to specify temporary duty in the orders of March 8 is viewed as 
an administrative error. Therefore, he is entitled to receive per diem 
and temporary duty travel allowances incident to this period of duty, 
in accord with the Joint Travel Regulations (JTR). 

While the request for advance decision concerned only the question 
of Specialist Flynn’s entitlement to temporary duty allowances for 
the period March 14 through August 31, 1972, a total of 171 days, 
during which period the member was in a temporary duty status, in 
view of the member’s subsequent temporary duty orders, his duty at 
Charleston, West Virginia, extended from March 1972 to February 
1973, a period of approximately 11 months. 

Paragraph M3003-2c, 1 JTR, provides that except when authorized 
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in accordance with subparagraph d, temporary duty at any one loca- 
tion will be limited to periods not in excess of 6 months. Subparagraph 
2d provides that when unusual or emergency circumstances or the exi- 
gencies of the service appear to require the assignment of members to 
temporary duty for periods of more than 6 months under conditions 
where it would be impracticable or uneconomical to effect a perma- 
nent change of station, such cases will be forwarded with a full state- 
ment of the facts in the case to the appropriate authority of the serv- 
ice concerned, for authorization. 

Army Regulation 310-10, paragraph 2-5b, indicates that no indi- 
vidual will be placed on continuous temporary duty at one location 
for a period in excess of 180 calendar days without prior approval of 
Headquarters, Department of the Army. 

This Office has been informed that Headquarters 1st Infantry 
Division (Mech) and Fort Riley, submitted a request to Headquarters, 
Department of the Army, for permission to exceed, for Unit of Choice 
Canvassers, the 180-day temporary duty limitation established by 
Army Regulation 310-10. However, this request was not favorably 
considered. 

Since no permission had been granted for Specialist Flynn to be 
in a temporary duty status in excess of 180 days, there is no authority 
for payment of per diem allowances in excess of the member’s first 180 
days at Charleston, West Virginia. See 38 Comp. Gen. 853 (1959) and 


B-173498, November 30, 1971. Accordingly, the member is entitled to 
payment of per diem allowances for 180 days less such allowances 
previously received for temporary duty while at Charleston, West 
Virginia. This is in addition to temporary duty travel allowances for 
travel from Fort Riley, Kansas, to Charleston, West Virginia, for the 
period from March 10 through 13, 1972. 


[ B-178678 J 


Canal Zone Government—Employees—Overtime—Fair Labor 
Standards Act v. Other Pay Laws 

Civil Service Commission’s interim instructions, requiring agencies to compute 
overtime benefits under both the Fair Labor Standards Amendments of 1974 and 
under various provisions of Title 5 of the U.S. Code, and to pay according to 
computation most beneficial to the employee are not illegal, as Canal Zone Acting 
Governor contends, but are in accord with statutory construction principle to 
harmonize statutes dealing with the same subject whenever possible, and is con- 
sistent with congressional intent. 


In the matter of overtime compensation for Canal Zone Government 
employees, November 12, 1974: 


The Acting Governor of the Canal Zone Government has requested a 
decision as to the legality of the Civil Service Commission’s (CSC) 
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interpretation of the overtime provisions of the Fair Labor Standards 
Act of 1938, as amended, 29 U.S. Code 201-219 (1970 ed.), as amended 
by the Fair Labor Standards Amendments of 1974, Public Law 93- 
259, approved April 8, 1974, 88 Stat. 55 (29 U.S.C. 203 note). The Fair 
Labor Standards Act of 1938, as amended, will be referred to herein- 
after as “FLSA.” 

Effective May 1, 1974, the provisions of the FLSA became appli- 
cable to employees of the Federal Government, including employees of 
the Canal Zone Government. The question for consideration here 
relates to the overtime provisions of the FLSA and the corresponding 
provisions of 5 U.S.C. 5542, 55438, and 5547 (1970), which in a number 
of respects offer different benefits. The CSC has issued “Interim In- 
structions for Implementing the Fair Labor Standards Act,” Federal 
Personnel Manual Letter No. 551-1, May 15, 1974. Section A of At- 
tachment 5 to the cited letter states the following: 

The FLSA does not change anything on overtime entitlements with respect to 
“exempt” employees, however, “nonexempt” employees, for overtime purposes, 
beginning May 1, 1974, are covered by two laws. Where the FLSA and other 
statutes are not consistent, nonexempt employees will receive the greater benefit. 

The Acting Governor, Canal Zone, contends that the FLSA and the 
Title 5 provisions are inconsistent, that the CSC instructions allowing 
employees the greater of compensation under the FLSA or Title 5 are 
not lawful, and that the provisions of Title 5 are controlling in the 
matter of overtime compensation. Three arguments against the legality 
of the CSC instructions are presented. 

First, it is suggested that the FLSA and the Title 5 provisions 
should not be read in pari materia because the doctrine of pari 
materia does not apply where the statutes are clear and unambiguous. 

The second argument is that a specific statute will prevail over a 
general statute on the same subject matter. The Acting Governor con- 
siders the provisions of Title 5 to be controlling since they are more 
explicit in the treatment of overtime compensation and because they 
are narrower in scope than the FLSA which covers both governmental 
and private industry employees. 

The third argument is that the legislative history of the FLSA 
should not be consulted on the issue of applicability because “the clear 
inconsistency between the two laws” precludes resort to the legislative 
history. 

With respect to the first argument, we agree that the two statutes 
providing for payment of overtime to Federal employees are clear and 
unambiguous, and see no need to resort to the doctrine of pari materia 
to construe them consistently. There is an equally persuasive rule of 
statutory construction that two statutes should be interpreted to har- 
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monize whenever possible. In this connection an authority on statutory 
construction states the following: 


In terms of legislative intent, it is assumed that whenever the legislature enacts 
a provision it has in mind previous statutes relating to the same subject matter, 
wherefore it is held that in the absence of any express repeal or amendment 
therein, the new provision was enacted in accord with the legislative policy em- 
bodied in those prior statutes, and they all should be construed together. 


* * * * ~ * * 


Prior statutes relating to the same subject matter are to be compared with the 
new provision ; and if possible by reasonable construction, both are to be so con- 
strued that effect is given to every provision in all of them. 


See 2A J. G. Sutherland, Statutes and Statutory Construction, section 
51.02 (4th Ed. C. D. Sand 1972) (Footnotes omitted.) [Hereinafter 
cited as Sutherland. ] 


See also Walling v. Patton-Tulley Transportation Co., 134 F.2d 945 
(6th Cir. 1943), where two statutes regarding overtime compensation 
were construed to give effect to both statutes. 

The FLSA was first enacted into law on June 25, 1938, and has been 
amended several times to raise the minimum wage provisions of the 
original act as well as to expand the coverage of the act to encompass 
additional groups of employees. It is clear, however, throughout its 
36 year history, that the benefits provided were always regarded as 
minimums, not maximums; a floor and not a ceiling. The central aim 
of the act was to achieve, in those industries within its scope, certain 
minimum labor standards. Mitchell v. Robert de Mario Jewelry, Inc., 
361 U.S. 288 (1960). The basic purposes of the act are twofold: 1) to 
stop employment at substandard rates of pay by establishing a floor 
under wages; and 2) to increase employment by increasing the cost of 
overtime, i.e., time worked in excess of 40 hours a week. Culken v. 
Glenn L. Martin Neb. Co., 97 F. Supp. 661, 671 (D. Neb. 1951), aff’d., 
197 F.2d 981 (8th Cir. 1952), cert. denied. 344 U.S. 866 (1952), rehear- 
ing denied, 344 U.S. 888 (1952). See also “History of the Act,” H. 
Report 93-913, March 15, 1974, pp. 4-9; “Background,” S. Report 93- 
690, February 22, 1974, pp. 3-7. We know of no legislative proscription 
to prevent an employer—whether public or private—from offering an 
employee more than the minimum benefits provided. As the Acting 
Governor concedes, the Federal Government in most instances already 
pays a higher wage than the minimum required. He apparently has 
no difficulty in viewing the purpose of the FLSA as the provision of a 
floor in this instance. His objection is to the application of this interpre- 
tation in instances—primarily with reference to overtime compensa- 
tion—where the Federal Government does not, under other pay laws, 
provide at least as great a benefit as the FLSA requires. We believe 
this distinction is not tenable. By extending the application of the 
FLSA to Federal employees, the Congress obviously wished them to 
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enjoy the same protections and benefits as are provided for employees 
in other sectors. The fact that other pay laws exist which provide 
lesser benefits should not be allowed to disturb that entitlement. We 
therefore endorse the CSC’s harmonizing interpretation in FPM Ltr. 
No. 551-1 (page 2), which says: 

While the FLSA does not modify any existing pay laws, it does establish a 
minimum standard to which nonexempt employees are entitled. To the extent 
that the FLSA would provide a greater pay benefit to a nonexempt employee 
(e.g., a higher overtime rate) than the benefit payable under other existing pay 
rules, the employee is entitled to the FLSA benefit. If other existing pay rules 
provide a greater benefit, of course, the employee continues to receive that benefit. 
Exempt employees continue to be paid for overtime work in exactly the same way 
as in the past, i.e., by application of Book 550, FPM Supplement 990-2. 

The second argument of the Canal Zone Governor is that the provi- 
sions of Title 5 are more specific than those of the FLSA. We do not 
agree. Both sets of statutory provisions provide readily calculable 
compensation for overtime. Also, the provisions of Title 5 cannot be 
termed more specific simply because they include a narrower class of 
employees. The Congress amended the FLSA to include Federal em- 
ployees, and this amendment was equally as specific as the provisions 
of Title 5. Had the FLSA covered simply “employees engaged in in- 
terstate commerce,” for example, without further elaboration, then it 
could be argued that Federal employees, already covered by other law, 
were not included under the FLSA. But where the Congress expressly 
included Federal employees under the FLSA, those employees may 
not be excluded from the provisions of that act on the ground that 
other classes of employees are also included. 

We do not believe that the final argument—that the legislative his- 
tory of the act should not be consulted in determining congressional 
intent—can be maintained. For the interpretation of statutes, “intent 
of the legislature” is the criterion, or test, that is most often recited. 
An almost overwhelming majority of judicial opinions on statutory 
issues are written in the idiom of legislative intent. 2A Sutherland 
sec. 45.05. We note that in support of his position, the Acting Gov- 
ernor, himself, quoted the following portion of the legislative history : 

It is the intent of the Committee that the Commission will administer the pro- 
visions of the law in such a manner as to assure consistency with the meaning, 
scope, and application established by the rulings, regulations, interpretations, 
and opinions of the Secretary of Labor which are applicable in other sectors of 
the economy. The provisions of the bill would leave the premium pay provisions 


of title 5, United States Code, in effect to the extent that they are not incon- 
sistent with the Fair Labor Standards [sic] Act. [Italic supplied. ] 


See S. Report No. 690, February 22, 1974, p. 23. However, instead of 
concluding from the excerpt that the FLSA applied, he concluded that 
the language merely indicated that there was a conflict. between the 
two sets of statutory provisions and that the Congress would have to 
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repeal the inconsistent provisions of Title 5 or take other action to 
preserve the effect of the FLSA when its benefits are more favorable 
or less limiting than the overtime provisions of Title 5. 

For the reasons stated before, we cannot approve that interpreta- 
tion. We therefore find that the CSC, which is vested with the admin- 
istration of all provisions of the FLSA as they apply to Federal 
employees, properly set forth the interrelationship of the overtime 
provisions of the FLSA and Title 5 in accordance with recognized 
principles of statutory construction and with the intent of the FLSA, 
and its interim instructions requiring Federal agencies to compute 
an employee’s overtime benefits under both the FLSA and Title 5 of 
the U.S. Code and to pay according to the computation most beneficial 
to the employee are legally permissible. 


[ B-179582, B-179328 J 


Contracts—Negotiation—Requests for Proposals—Advance Re- 
lease—Prejudicial 


Release of draft request for proposals (RFP) for marine salvage and ship hus- 
banding contract to incumbent contractor approximately 5 months before other 
competitiors received official RFP, resulting in incumbent’s sole knowledge of 
approximate weights of evaluation criteria in violation of Armed Services Pro- 
curement Regulation 1-1004(b) and 3-501(a) ; and consideration of criteria not 
stated in RFP, which were unequally applied to favor incumbent results in ap- 
pearance of partiality which calls for recommendation that contract be 
terminated. 


Contracts—Negotiation — Competition — Propriety — Method of 
Conducting Negotiations 


Contrary to concept implicit in negotiated procurements and statutory require- 
ment (10 U.S.C. 7361(c) (2) (1970)) for maximum competition for award of 
ship salvage contract, evaluation of competitive proposals should not have in- 
volved consideration of incumbent’s east coast capabilities in selecting awardee 
for west coast contract and should have recognized historical cost importance of 
ship husbanding in evaluation scheme. 


Contracts—Protests—Award Prejudicial 

Although untimely filed under its Interim Bid Protest Procedures and Standards, 
General Accounting Office considers protests which raise significant issues con- 
cerning procurement agency’s partiality toward incumbent to prejudice of other 
competitors for award of ship salvage contract. 

In the matter of Willamette-Western Corporation; Pacific Towboat 
& Salvage Company, November 14, 1974: 


Protests have been submitted by Willamette-Western Corporation 
(Willamette-Western) and Pacific Towboat & Salvage Co. (Pactow) 
contesting the procedures used by the Supervisor of Salvage 
(SUPSAL), Naval Sea Systems Command, in awarding ship salvage 
contract N00024—73-C-0273 to the Murphy Pacific Marine Salvage 
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Company (Murphy Pacific). The Naval Ship Systems Command 
(NAVSHIPS) has since merged with the Naval Ordnance Systems 
Command to form the Naval Sea Systems Command. The statutory 
authority for this type of contract is codified at 10 U.S. Code 7361 
et seq., (1970), Salvage Facilities Act (Act). 

As counsel for Murphy Pacific contends, the protests were untimely 
filed under our bid protest procedures, 4. C.F.R., part 20 (1974). How- 
ever, we have determined that the protests should be considered since 
they involve issues which go to the heart of the competitive procure- 
ment process and therefore come within the exceptions under 4 C.F.R. 
20.2(b) (1974). 

SUPSAL awards two ship salvage contracts—one for the east coast 
and the other for the west coast of the United States. Each of the 
contracts, while designed primarily to afford ship salvage coverage for 
each coast by the respective contractor, is structured to cover any loca- 
tion world-wide, as considered necessary by SUPSAL. Murphy Pacific 
has held all of the previous contracts for ship salvage activities. 

Request for proposals (RFP) N00024—73—R-0532(S), officially is- 
sued on October 11, 1972, envisioned basically two types of services 
primarily for the west coast: (1) ship salvage (off-shore), ocean en- 
gineering and marine services; and (2) husbanding, manning and 
operation of a Government-furnished salvage vessel and related craft 
(barge). The “Basis for Award” section “D,” paragraph (n) of the 
RFP stated: 


The primary consideration in determining to whom award shall be made is 
which contractor can perform the contract in a manner most advantageous 
to the Government. Technical capability to perform the work will be given the 
greatest weight. Offeror’s cost proposal is not controlling. The Offeror’s cost 
proposal is important to determine his understanding of the project and ability 
to organize and perform the contract and to determine the reasonableness of 
the cost proposal. 


The paragraph immediately preceding the above gave the evaluation 
criteria in descending order of importance : 


A. Capability to conduct marine salvage and ocean engineering operations of 
the type described in Section F. 

The factors which will be considered in the evaluation of this criteria are 
(a) the expertise, experience, training and numbers of line personnel available 
for performance of salvage and ocean engineering operations, (b) equipment 
and facilities available for the performance of such operations, (c) management, 
including management personnel and business organization. 

B. Capability to conduct ship and husbanding operations of the type described 
in Section F. 

The factors which will be considered in the evaluation of this criteria are 
(a) the expertise, experience, training and numbers of line personnel available 
for perfermance of ship and husbanding operations, (b) equipment and facili- 
ties available for such operations and (c) management, including management 
personnel, and management and business organization. 

C. Engineering and development capabilities. 

D. Labor Relations. 

E. Subcontracting procedures and capabilities. 
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F. Procedures for liaison and coordination with the Supervisor of Salvage. 

(ii) While some of the above criteria will be assigned much less value than 
others, offerors are cautioned that all elements of the Technical Dissertation are 
considered to be vital. Consequently all elements of the proposed are expected 
to be sufficiently comprehensive in order that a thorough evaluation can be 
made. 

The information required to be furnished by each competitor in its 
proposal was listed in Section D1, Technical Dissertation, which 
closely paralleled the evaluation criteria, but provided more detail. 

The closing date for receipt of proposals was November 13, 1972. 
Proposals were received only from Murphy Pacific, Willamette- 
Western and Pactow. A Technical Review Board (Board) composed 
of four voting members and a Chairman was convened on Novem- 
ber 14. On November 15 and 16, two of the members visited the 
Willamette-Western and Pactow facilities. Because all board members 
were thoroughly familiar with Murphy Pacific, that firm’s facilities 
were not visited. Presumably, this familiarity with Murphy Pacific’s 
capabilities resulted from contact during the previous 514 years that 
Murphy Pacific performed the predecessor contract. 

On November 21, the Board members recommended to the Board 
Chairman that award be made to Murphy Pacific. The Chairman 
promptly forwarded to SUPSAL the Board’s recommendation that 
award to Murphy Pacific was justified on the basis of its technical 
review of the proposals. On December 1, SUPSAL endorsed, and 
forwarded to the Commander, NAVSHIPS, the recommendation of 
the Board. SUPSAL concluded that, on the basis of technical com- 
petence and operational experience, Murphy Pacific was far superior 
to other offerors in its ability to provide the Government, and specifi- 
cally SUPSAL, the services required. 

On January 19, 1973, the Commander, NAVSHIPS submitted to 
the Assistant Secretary of the Navy (Installations and Logistics), 
via the Chief of Naval Material, a recommendation that he sign the 
proposed determination attached to the letter. The determination cited 
a lack of available commercial facilities and authorized the Com- 
mander, NAVSHIPS to enter into the proposed contract with Mur- 
phy Pacific. Authority was also delegated to the Commander, 
NAVSHIPS, to make the necessary determinations and findings for 
the work required during the term of the contract. Assuming that the 
Assistant Secretary would approve the January 19 recommendation, 
the Commander, NAVSHIPS, solicited the comments and recommen- 
dations on the proposed contract from the Department of Commerce, 
Maritime Administration, as required by section 7361(b) of the Act. 
The Department of Commerce, by letter of February 1, offered no 
objection to the proposed contract. 


569-470 O- 75 - 7 
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Shortly after the letter to the Department of Commerce was sent, 
the Chief of Naval Material nonconcurred in the recommendation to 
award a contract to Murphy Pacific without conducting discussions 
with the other two offerors. This was tantamount to a redetermination 
of competitive range which included all offerors. In response to a 
request by counsel for Pactow for any documentation directing such 
course of action, the Deputy Commander for Contracts, Supply Corps, 
Naval Sea Systems Command, represents in his report of July 22, 
1974, to our Office, that the notification “* * * does not appear to 
have been reduced to writing.” Concerning counsel’s related request 
for any underlying records, the Deputy Commander for Contracts 
“* * * found no records on the subject * * *” other than a memo- 
randum dated March 16, 1973, discussed below. 

In accordance with the direction of the Chief of Naval Material, 
all three firms, having been determined to be within the competitive 
range, were requested on January 31, 1973, to submit additional in- 
formation concerning specific areas of the proposals by February 5, 
1973, the closing date for receipt of best and final offers. The contract- 
ing officer afforded both Willamette-Western and Pactow the oppor- 
tunity to revise their proposals to deal with the same significant 
weaknesses, i.e., company position and experience in marine engineer- 
ing, marine salvage and ocean engineering, experience and expertise 
of line and management personnel, and marine and support equip- 
ment available for offshore salvage operations. No significant weak- 
nesses were noted in Murphy Pacific’s proposal. Oral discussions were 
scheduled for February 2 through 4, 1973. After oral discussions were 
concluded on those dates, the closing date was extended from Febru- 
ary 5 to February 14. Revisions were timely received. During the 
period February 20 through March 2, the Board conducted onsite 
inspections of the facilities of the three competitors and interviewed 

various key personnel. 

On March 14, 1973, the Coordinator of the Board submitted to the 
Chairman a summary of the Board’s inspection tour. Also submitted 
were the individual Board members’ narrative impressions and score- 
sheets on each offeror. By memorandum dated March 16, 1973, 
mentioned above, the Commander, NAVSHIPS, requested the con- 
currence of the Deputy Chief of Naval Material (Procurement and 
Production) to implement the directive of the Chief of Naval Ma- 
terial that the Board’s membership be changed to preclude the partici- 
pation of any member who acted in a similar capacity in selecting 
Murphy Pacific on the previous contract. This proposed change made 
the Vice Commander, NAVSHIPS, the Source Selection Authority 
(SSA) instead of SUPSAL. The Assistant for Modernization, Air- 
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craft Carrier Ship Logistics Division, NAVSHIPS, became Chair- 
man of the Board. In addition, the Deputy Counsel, NAVSHIPS, was 
appointed as Legal Advisor to the Board. The voting members of the 
Board remained the same. Concurrence was received on March 19, 
1973. 

By memorandum dated March 20, 1973, the new Chairman of the 
Board communicated to the new SSA the unanimous recommendation 
that award be made to Murphy Pacific predicated on the Board’s 
opinion that Murphy Pacific was clearly technically superior. The 
major factors favoring Murphy Pacific were: (1) marine salvage ex- 
perience unequalled by the other two competitors; (2) expertise of line 
personnel in terms of large-scale salvage operations and number of 
operations; (3) exclusivity in marine salvage and ocean engineering 
with no competing distractions to dilute the attention and efforts of 
top management; and (4) as a single corporate entity no question 
should arise as to competing interests or priorities of two or more enti- 
ties in performing widespread and often simultaneous tasks for the 
Navy. 

The SSA advised the Deputy Chief of Naval Material (Procure- 
ment and Production) on April 13, 1973, of his decision to award to 
Murphy Pacific after having considered the recommendations of the 
Board, contracting officer and legal counsel. Five major factors were 


listed as favoring Murphy Pacific. The first four were the same as dis- 
cussed immediately above in the March 20 memorandum from the 
Board Chairman to the SSA. Additionally, the SSA discussed the 
price aspect. In this regard, he stated that: 


* * * experience has shown that 90% of the effort contemplated under the 
contract will be reimbursed on a cost-plus-fixed fee basis. The remaining effort 
is anticipated to be on a per diem basis. Although Murphy-Pacific’s proposed per 
diem rates are approximately twelve (12) and eight (8) percent higher for an 
assumed typical salvage operation than those offered by the remaining two com- 
petitors, the significance of this difference disappears when it is recognized that 
the greater technical expertise and capability of Murphy Pacific will enable them 
to accomplish a given task within a significantly shorter time frame, thereby 
offsetting the difference in rates. 

Award was made to Murphy Pacific on May 3, 1973. 

Pursuant to our bid protest procedures (4 CFR 20.9 (1974)), a 
conference of all interested parties was held at GAO. At that time, oral 
arguments were presented by each competitor. Inasmuch as both pro- 
testers seek the same remedy and both protests are based upon the 
same facts, we will not separately list the contentions. The main con- 
tention concerns alleged prejudicial treatment favoring Murphy 
Pacific. This contention is based on inferences stemming from the pre- 
mature release of a draft RFP to Murphy Pacific. The draft was re- 


ceived by Murphy Pacific on May 19, 1972, or approximately 5 months 
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before the official RFP was released to its competitors. This premature 
release of the draft RFP was the subject of a report dated April 22, 
1974, from the Deputy Commander for Contracts, Supply Corps, 
NAVSHIPS, to GAO, which summarized and interpreted the raw 
data pertaining to the investigation of the matter conducted by the 
Office of Naval Intelligence (ONT). Counsel for Pactow has unsuccess- 
fully sought from the Navy access to the underlying documents upon 
which the summary report was made. While release of the background 
material has not been disclosed outside of the Government, our Office 
has inspected that material. Also, protesters allege that the draft RFP 
evaluation criteria and their relative weights were changed in the offi- 
cial RFP to favor Murphy Pacific. 

Protesters have also questioned the reasonableness of the Navy’s 
evaluation based upon factors not listed in the RFP. Specifically, it 
is noted that exclusivity of endeavor is relied upon in the decision 
process, even though it was not listed as an evaluation criterion in the 
RFP. Murphy Pacific’s actual capability to perform on the west coast 
is also questioned. The award is protested further on the basis that it 
is contrary to the intent of the Act to develop commercial salvage capa- 
bility. Lastly, the circumstances surrounding the transmission of the 
letter of January 27, 1973, to the Department of Commerce which 
solicited views on the award, was originally thought by protesters to 
evidence the fact that the negotiation process was merely perfunctory 
since a choice had already been made. At the conference protesters 
claimed the letter was evidence that the officials responsible for making 
the award decision were prepared to reach that decision without 
enough information to act reasonably. This conduct is interpreted to 
buttress protesters’ allegation that the award selection was not impar- 
tially reached. 

As stated above, Murphy Pacific’s west coast capability to perform 
in terms of equipment, as well as personnel has been questioned. In 
response to a Congressional request, our Office undertook an investiga- 
tion into certain aspects of this award—one being a factual recitation 
of the actual amount of equipment possessed by Murphy Pacific on 
the west coast in comparison to the amount claimed in its proposal. 
The results of our investigation are being released simultaneously with 
this decision to the requesting Congressional sources, and we under- 
stand that all of the interested parties will receive a copy. It should 
be recognized that our Office was not requested to conduct the investi- 
gation until after Murphy Pacific had commenced performance of the 
contract. 

It is not disputed that Murphy Pacific received a copy of the draft 
of the RFP approximately 5 months before Willamette—-Western or 
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Pactow. This fact was acknowledged in the summary of the ONI 
report dated April 22, 1974. As stated therein, ONI was unable to 
establish definitively who transmitted the RFP to Murphy Pacific or 
by what means it was transmitted. It is stated that the physical loca- 
tion of the west coast representative, SUPSAL, in Murphy Pacific’s 
offices was “inferentially” a contributing factor. Based on our inspec- 
tion of the ONT file, the summary is accurate in stating that the ONI 
report, which consisted of summaries of interviews with key indi- 
viduals, did not definitively establish the individual responsible for 
the premature release. 

The ONI report also establishes that Murphy Pacific made certain 
handwritten changes on the draft RFP which were incorporated 
verbatim into the official RFP. These handwritten changes did not 
affect the evaluation criteria, but included, znter alia, such details as 
numbering, capitalization, titling, grammar and dates. The Navy con- 
cedes that the premature release of the draft RFP to Murphy Pacific 
alone constituted a serious administrative laxity. The Navy has 
acknowledged that the physical location of its west coast representa- 
tive, SUPSAL, within Murphy Pacific’s corporate headquarters was 
a contributory factor to the premature acquisition of information. The 
Navy has advised that this situation has been corrected by the physical 
removal of the offices of the SUPSAL representative from Murphy 
Pacific’s corporate headquarters. 

The criteria contained in the draft RFP, with weighted percentage 
figures, were: 

Percent 

Marine Salvage Capabilities (Including position in U.S. Mari- 

time Industry) 
Ship Operations and Husbanding Capabilities 
Expertise of line personnel (Including training program) ---- 
Engineering and Developmental Capabilities__......_.------ 
Base Support and other related facilities and services 
Financial and Corporate Status 
Labor Agreements and Practice 
Sub-Contracting 
Liaison/Coordination with the Supervisor of Salvage 


Total 


The official RFP did not contain any criteria weights, but rather 
listed in descending order of importance six major criteria with sub- 
criteria for marine salvage and ship husbanding (the two main cri- 


1The evaluation process converted weighted figures to a corresponding 1,000-point 
scale. 
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teria). In comparing the weighted evaluation criteria with the official 
RFP scoresheet, we note the following changes in emphasis. While 
expertise of line personnel was a separate criterion worth 200 points 
in the draft RFP (presumably 100 points each for marine salvage and 
ship husbanding capabilities), the official version created separate 
subcriteria worth 150 points for marine salvage capability and 100 
points for ship husbanding. In addition, the official RFP made marine 
salvage worth 350 points and ship husbanding only 200 points 
although each was worth 250 points in the draft RFP. 

The Navy’s position on the matter is that the “* * * procurement 
was not substantially prejudiced * * *” by the premature release of 
the draft RFP. The Navy maintains that any attempt by Murphy 
Pacific to structure its proposal along the lines of the draft RFP 
would have resulted in a competitive detriment, not advantage. In 
noting the shift in relative weights of the salvage and husbanding 
criteria, the Navy represents that a Murphy Pacific proposal struc- 
tured to comport with the draft RFP would have placed too much 
emphasis on husbanding. 

The premature release constituted a violation of the procurement 
regulations in effect at the time. Armed Services Procurement Regula- 
tion (ASPR) 1-1004(b) (1969 ed. revision 8) provided: 

(b) Maximum information may be made available to the public except (i) ad- 
vance information on proposed plans regarding procurements, which information 
would provide undue or discriminatory advantage to private or personal in- 
terests * * * This policy applies to all Government personnel who participate 
directly or indirectly in any stage of the procurement cycle. * * * 

Moreover, while the evaluation criteria were changed from draft to 
official RFP to increase the emphasis on salvage capability, Murphy 
Pacific, by virtue of the premature release, was the only competitor for 
this award that submitted its proposal with knowledge of the approxi- 
mate weights assigned to the evaluation criteria. This is especially 
significant since the RFP conveyed only minimal information to 
Murphy Pacific’s competitors as to the relative importance to be 
attached to the stated evaluation criteria. As quoted above, the RFP 
simply listed the criteria in descending order of importance even 
though offerors were apprised that some of the criteria would be 
assigned much less value than others. We have held that similar advice 
to offerors in negotiated procurements failed to adequately inform 
offerors of the relative weights of evaluation factors. Matter of AFL 
Corporation, et al., 53 Comp. Gen. 800 (1974). 

We recognize that the ASPR in effect at the time the official RFP 
was issued (ASPR 3-501(b) sec. D(i) (1969 ed. revision 11) ) required 
only that the RFP state the factors other than price which would be 
given paramount consideration in awarding the contract. Notwith- 
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standing, our Office consistently stated its view that sound procure- 
ment practice dictated that offerors be informed of all of the evalua- 
tion factors and the relative weight assigned each. 47 Comp. Gen. 336 
(1967) ; 51 2d. 153 (1972). 

We do not agree that Murphy Pacific would have placed too much 
emphasis on ship husbanding and too little on salvage if it had struc- 
tured its proposal along the lines of the draft RFP. Considering the 
Navy’s evaluation of Murphy Pacific’s salvage capabilities as clearly 
superior, any emphasis Murphy Pacific would have placed on hus- 
banding could have resulted in improving its relatively weak position 
in that area without sacrificing its superior position in salvage. Since 
only Murphy Pacific had any knowledge of the approximate relative 
weights as a result of its receipt of the draft RFP, its competitive 
position was greatly enhanced vis-a-vis the protesters. 

Further, the Navy, in recommending Murphy Pacific for award, 
employed evaluation criteria not specifically stated in the RFP—i.. 
exclusivity of endeavor, and single corporate entity. ASPR 3-501 (a) 
(1969 ed. revision 11) required that solicitations contain the informa- 
tion necessary to enable a prospective offeror to prepare a proposal 
properly. While these criteria were not considered in the point ratings 
of each offeror by the Board, its narrative statements indicate that 
they were crucial in recommending the selection of Murphy Pacific. 

In the Chairman of the Board’s recommendation of award to the 
SSA, these criteria amounted to 50 percent of the major selection 
factors favoring Murphy Pacific. See our discussion above on the 
March 20 memorandum. The utilization of these criteria violated the 
cited regulation and was prejudicial to the competitors other than 
Murphy Pacific. The net effect, we believe, is to stifle competition. 

In addition, the evaluation criteria used but not stated in the RFP 
were not applied equally to all competitors. In their narrative state- 
ments, the evaluators downgraded Willamette-Western and Pactow 
for their diversity of endeavor. In the case of Pactow, all of the Board 
members knew that Pactow was a subsidiary of the Dillingham 
Marine Group with varied marine interests in towing and tugboat 
operation. The Board members stated that salvage was not Pactow’s 
(Dillingham’s) specialty and probably never would be. They also 
downgraded Pactow because of possible competition of interest should 
any conflict arise as to priority of work. The Board members noted 
from Willamette-Western’s annual report its distracting interest in 
construction. Again, this negative assessment was compounded in the 
area of conflict of interest in the management personnel. As noted, 
Murphy Pacific was said to be the only firm exclusively engaged in 
marine salvage with no competing interests to distract its manage- 
ment personnel. 
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While noting the foregoing deficiencies in Pactow’s and Willamette- 
Western’s corporate structure and interest, the Board apparently did 
not check the Murphy Pacific annual report to shareholders for the 
year ending March 31, 1972, which clearly stated Murphy Pacific’s 
involvement in joint venture construction projects with its parent, the 
Murphy Pacific Corp. (The report did indicate an intent of Murphy 
Pacific to extricate itself from the joint venture due to financial losses. ) 
The matter should, at least, have been considered. Further, a check of 
Moody’s Industrial Manual for 1972 would have shown that Murphy 
Pacific was a subsidiary of the Murphy Pacific Corporation. The 
Murphy Pacific Corporation listing would have referred the investiga- 
tor to the Ets-Hokin Corporation, which owned 53 percent of the 
Murphy Pacific Corporation. Examples of the Ets-Hokin Corpora- 
tion’s primary business interests were listed as: marine, commercial, 
industrial engineering, construction, missile production systems, track- 
ing systems for missiles, computers, manufacturer of specialized elec- 
trical products. In fact, the business listing for Murphy Pacific even 
included Murphy Pacific’s participation in construction of bridge 
super structures, Also, a comparison of the officers and Boards of 
Directors of Murphy Pacific and Ets-Hokin evidences a substantial 
commonality. In light of the foregoing, we do not understand the basis 
for favoring Murphy Pacific under the exclusivity factors. 

This case closely parallels a situation considered in 50 Comp. Gen. 
637 (1971). There, the contracting agency, after the close of negotia- 
tions, introduced a substantial cost factor into the evaluation process 
which displaced the technically acceptable low offeror for award pur- 
poses. We held that all offerors should have been advised of the intro- 
duction of the factor in evaluation and given an opportunity for 
discussions thereon. In those circumstances, we concluded that the 
award was erroneous. 

In so concluding, GAO relied on a prior decision, 49 Comp. Gen. 98 
(1969), wherein an offeror was denied the opportunity to discuss an 
evaluation factor during negotiations which was directly prejudicial 
to its competitive position. We concluded that negotiations should be 
reopened to take the evaluation factor into account. Our comments 
there are particularly pertinent to this protest: 

* * * the presence or absence of an evaluation factor and the amount thereof 


can have an impact upon the prices offered and in that sense can affect one of 
the essential terms (price) of the contract * * * 


* * * * * * * 


* * * We recognize that opportunity for such discussion might not have resulted 
in any change in the amount of the evaluation factor, but the offeror, at least, 
might have satisfied itself, before submitting a revised offer, of the correctness 
of the administrative position or, in the absence thereof, would have had an 
opportunity to show the procurement activity wherein it may have erred. * * * 
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As in those cases, we believe that the Navy’s consideration of the new 
evaluation criteria without notice to the competitors and an oppor- 
tunity to hold discussions was improper. 

Protesters also contend that the intent of the Salvage Facilities Act 
is to develop a commercial marine salvage capability that can be drawn 
upon and expanded in the event of war. This need was underscored by 
our involvement in World War II. We agree that the intent of the 
Act, as a whole, was to foster more commercial salvage operations. 
The Act provides: 


(ec) Term contracts for salvage facilities may be made under this section 
ae yr Secretary of the Navy determines that available commercial salvage 
facilities are inadequate to meet the requirements of national defense ; and 

(2) public notice of the intention to enter into the contracts has been given 
in a manner and for a period that will, in the Secretary’s judgment, provide the 
a competition for such contracts among commercial salvage organiza- 
The legislative history of the Act indicates that the award of a salvage 
contract was to be “* * * on acompetitive basis, after careful investi- 
gation of existing facilities, to the company best qualified to do the job, 
taking into consideration his equipment, the experience of his person- 
nel, and his willingness to meet the minimum standards prescribed by 
the Navy. All companies will have equal opportunity to compete for 
these contracts.” See H. Report No. 1605, 80th Cong., 2d Sess, 2 (1948). 
Further, “* * * the Navy may make available to private companies 
such vessels and equipment as may be necessary to bring their facilities 
up to minimum standards. The Navy may also advance funds to private 
companies to finance salvage operations.” H. Report No. 1605, zd. at 
p. 3. In addition, ASPR 1-300.1 (January 1969) states that “All pro- 
curements, whether by formal advertising or by negotiation, shall be 
made on a competitive basis to the maximum practicable extent.” We 
do not believe that the award comports with the maximum competi- 
tion intended by the Act and ASPR provisions cited above. [Italic 
supplied. | 

The Navy, in assessing personnel and equipment capability, has 
indicated its willingness to consider Murphy Pacific’s assets wherever 
they may be—east, west or gulf coasts—because of rapid mobility by 
air of Murphy Pacific’s personnel and equipment. Murphy Pacific 
stated in its proposal that, while its east and west coast operations are 
distinct operating and cost centers (the east and west coast contracts 
are awarded to separate entities), it has a common directorate and 
should be viewed as a single entity for evaluation purposes. Thus, in 
assessing the critical factor of personnel, Murphy Pacific’s personnel 
stationed primarily in either its east coast or Carribbean stations, or 
both, were all considered as available for performance of the west 
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coast contract. The Navy also notes that the contract, while predomi- 
nantly for the west coast, nominally covers the entire world. 

However, there are two separate contracts, one for each coast, which 
might well require simultaneous performance. Each clearly contem- 
plated operations predominantly along one coast. To evaluate Mur- 
phy Pacific’s capability to perform on one coast by assessing its capa- 
bility to perform on another coast resulted in an unwarranted double 
credit. Moreover, since salvage operations often require immediate re- 
sponse by the contractor, the time to transfer resources from one coast 
to another could adversely affect contract performance. Further, the 
overwhelming majority of expenses historically have been incurred 
for husbanding the Government-furnished vessel and performing 
other than salvage task assignments, As mentioned above, the RFP did 
not recognize this historical fact and weighted the evaluation criteria 
for salvage assignments more heavily than husbanding activities. The 
aim of the competitive negotiation process is to procure goods and 
services for the best advantage of the Government, price and other 
factors considered. See ASPR 3-101 (1969 ed. revision 10). We do not 
think that an award based upon considerations that do not reflect the 
actual circumstances of the procurement will result in the best advan- 
tage to the Government. Nor do we think that conducting a procure- 
ment under such an impediment fosters meaningful competition. 

For these reasons, we conclude that award to Murphy Pacific was 
improper. 

It is clear that a draft of the RFP was prematurely released to Mur- 
phy Pacific and that representatives of the firm made handwritten 
notations on the draft. Almost every handwritten change on the draft 
was incorporated verbatim into the official RFP. This included, inter 
alia, such details as numbering, capitalization, titling, grammar, and 
dates. The premature release and eventual incorporation of these de- 
tails into the official RFP compels the conclusion that Murphy Pacific 
possessed direct access to Navy personnel involved in the formulation 
of the official RFP. This may also be a factor in the change in emphasis 
in evaluation criteria from an area where the other competitors scored 
higher to the area which the Navy viewed as Murphy Pacific’s strong 
point, salvage capabilities. This is true even though the Navy stated 
that salvage capability is the heart of the contract, and it is merely 
coincidence that this was Murphy Pacific’s strongest qualification, Fur- 
thermore, only Murphy Pacific submitted its proposal with knowledge 
of the approximate weights assigned to the evaluation criteria set 
forth in the draft RFP. This fact becomes more significant in light of 
the deficient manner in which the relative importance of the evalua- 
tion criteria was stated in the official RFP. 
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In addition, the Navy employed evaluation criteria not specifically 
stated in the RFP, which operated to Murphy Pacific’s advantage. 

As indicated, the Act and regulations contemplate obtaining maxi- 
mum competition. It is obviously important in achieving such compe- 
tition not only to maintain objectivity and impartiality in the process 
but to avoid appearances that tend to compromise the objectivity and 
impartiality of the process. We do not feel the standard has been met 
in this instance. In view thereof, we recommend that the Navy termi- 
nate the Murphy Pacific contract for the convenience of the Govern- 
ment and conduct new negotiations without the deficiencies discussed. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization Act 
of 1970, Public Law 91-510, 31 U.S.C. 1172. 

Please advice us of whatever actions are taken on our recommenda- 
tion. 


[B-180308] 


Storage—Household Effects—Military Personnel—Nontemporary 
Storage—Temporary Duty 


Member who receives permissive orders for temporary additional duty (temporary 
duty afloat) which are subsequently determined to be directed orders may not be 
reimbursed for nontemporary storage since nontemporary storage of household 
effects while on such duty is prohibited by para. M8200—-1 and does not come 
within the exceptions specified in para. M8101-7, 1 JTR. 


Storage—Household Effects—Military Personnel—Nontemporary 
Storage—Member’s Apartment 


Where nontemporary storage of member’s household goods otherwise is proper, 
reimbursement is not authorized for storage in member’s apartment as para. 
M8101-1, 1 JTR, in accord with 37 U.S. Code 406(d) (1970) authorizes such stor- 
age only at Government or commercial facilities. 


In the matter of storage of household goods, November 14, 1974: 

This action is in response to a request for reconsideration of Trans- 
portation and Claims Division settlement of August 30, 1973, which 
disallowed the claim of Lieutenant Timothy J. Flaherty, U.S. Navy, 
for storage of household effects. 

The record shows that by orders dated April 1, 1970, Carrier Air- 
borne Early Warning Squadron One Hundred Twenty Four, FPO 
New York 09501, Lieutenant Flaherty was ordered to temporary duty 
afloat aboard the U.S.S. America (CV A-66) for duty away from his 
permanent duty station (Naval Air Station, Norfolk, Virginia), for a 
period of about 9 months commencing on or about April 7, 1970. By 
orders dated December 24, 1970, Lieutenant Flaherty was ordered to 
temporary additional duty under instruction at Naval Air Station, 
North Island, San Diego, California, for a period of about 28 days 
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commencing January 10, 1971. By orders dated August 11, 1971, 
Lieutenant Flaherty was ordered to temporary duty afloat away from 
his permanent duty station aboard the U.S.S. America for a period 
of about 5 months commencing on or about July 6, 1971. By orders 
dated April 6, 1972, Lieutenant Flaherty was ordered to temporary 
duty afloat away from his permanent duty station aboard the U.S.S. 
America for a period of about 8 months commencing on or about April 
6, 1972. 

The orders of April 1, 1970, August 11, 1971, and April 6, 1972, all 
contain the statement : 

The above is authorized with the understanding that you will be entitled to 
no expense for travel or per diem in connection therewith. In case you do not 
desire to bear this expense you will consider this authorization revoked. 

Lieutenant Flaherty originally submitted a claim for reimburse- 
ment for storage of his household goods at Norfolk, Virginia, under 
the orders of April 1, 1970, and August 11, 1971. He received reim- 
bursement on June 14, 1972, from the Navy Regional Finance Center, 
Washington, D.C., in the sum of $267.20 on the basis of storage of 
the household goods for a period of 14 months; 9 months under the 
1970 order and 5 months under the 1971 order, at the rate it would 
have cost the Government ($13 per month), plus drayage, handling 
and cartage. 

Lieutenant Flaherty thereafter submitted a supplemental claim 
in the emount of $91 on the basis that he was on extended deploy- 
ment for a 21-month period (April 1970 through December 1971) and 
he requested reimbursement for the 7 additional months of storage 
(7 months at $13 per month). 

The Navy Regional Finance Center forwarded the supplemental 
claim of Lieutenant Flaherty to the Claims Division (now Transporta- 
tion and Claims Division) of the General Accounting Office for 
uppropriate action. 

While the above supplemental claim was pending resolution, 
Lieutenant Flaherty submitted a claim in the amount of $1,023 for 
equivalent household storage and movement expenses based on the 
orders of April 6, 1972. The basis for this later claim is the contention 
by Lieutenant Flaherty that the costs of allowing his household goods 
to remain in the apartment he was then occupying at Norfolk, 
Virginia, and to continue to pay the rent therefor, for the approxi- 
mately 6 months he was to be away, would have been equal to the cost 
of placing his household goods in commercial storage at Government 
expense. This claim was denied by the Navy Regional Finance Center 
and Lieutenant Flaherty subsequently submitted this claim to the 
General Accounting Office. 

The Transportation and Claims Division of the General Accounting 
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Office disallowed both of Lieutenant Flaherty’s claims on the basis 
that the three orders under which he claimed entitlement were permis- 
sive orders and, therefore, in accordance with 1 Joint Travel Regula- 
tions (1 JTR) para. M6453 he was not entitled to shipment and stor- 
age of household goods which are considered to be travel expenses. 

Lieutenant Flaherty also was advised that the previous payment 
of $267.20 was erroneous inasmuch as it was predicated on permissive 
orders and that collection action would be taken to recover this amount. 

The Commanding Officer, Carrier Airborne Early Warning 
Squadron One Hundred Twenty Four, by statement of September 27, 
1973, indicated that the original temporary additional duty orders 
were issued in erroneous format since Lieutenant Flaherty’s presence 
was required for the performance of official Naval duties and the 
orders could not have been refused by him. Enclosed with the state- 
ment were orders dated September 27, 1973, for the deployments 
directing temporary additional duty. 

Accordingly, in view of the nature of his assignments aboard the 
U.S.S. America, Lieutenant Flaherty may be considered on temporary 
additional duty (temporary duty afloat) in compliance with directed 
orders during the periods of deployment. aboard the vessel. 

In accord with 37 U.S. Code 406 (1970), para. M8200-1, 1 JTR, in 
effect during the periods of storage of the household goods, provides 
that the authorized weight allowances of household goods may be 
shipped at Government expense for members under temporary duty 
orders or temporary additional duty orders. It further provides that 
storage, either temporary or nontemporary, of temporary change of 
station weight allowance shipments of household goods is not 
authorized, except as specified in para. M8255. Paragraph M8255 con- 
cerns a permanent change of station with temporary duty enroute, or 
a permanent change of station while on temporary duty or temporary 
additional duty. This exception is not applicable in the present in- 
stance since upon termination of his temporary additional duty 
Lieutenant Flaherty was to return to his origina] permanent duty 
station. 

Paragraph M8100-1, 1 JTR, provides that temporary storage is 
storage authorized in connection with a shipment of permanent 
change of station weight allowance of household goods. 

Paragraph M8101-1, 1 JTR, provides that nontemporary storage is 
all storage of household goods other than that authorized in para. 
M8100. 

In 45 Comp. Gen. 350 (1965) this Office had for consideration 
former para. M8206, 1 JTR, which provided that when a member was 
ordered to temporary duty or temporary additional duty for a total 
period in excess of 6 months his household goods, within prescribed 
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permanent change of station weight allowance, might be placed in 
nontemporary storage under the provisions of para. M8101. It was 
concluded that the paragraph in question was without legal effect to 
authorize nontemporary storage in such circumstances. In accord with 
this decision, effective December 17, 1965, no household goods were to 
be placed in storage under the authority of this paragraph. 

Paragraph M8101-7, 1 JTR, provides that notwithstanding any 
provision of part C (storage), chapter 8, nontemporary storage is au- 
thorized as an alternative to shipment of any portion or all of a mem- 
ber’s prescribed weight allowance of household goods whenever such 
storage is determined to be in the best interest of the Government with 
an exception not applicable in the instant case. It further provides 
that each service may publish a listing of cases wherein nontemporary 
storage as an alternative to shipment is authorized. In all other cases, 
nontemporary storage under this provision is authorized only if ap- 
proved by the Secretary of the service concerned or his designated 
representative. 

In the present situation Lieutenant Flaherty does not come within 
the listing of cases specified for such storage in para. M8101-6, 1 
JTR. The Navy has not published an additional listing of cases au- 
thorizing nontemporary storage as an alternative to shipment, nor has 
the required approval been obtained. Consequently, the provisions of 
M8101-7, 1 JTR, would not be applicable to Lieutenant Flaherty. 

Accordingly, there is no authority for storage of Lieutenant 
Flaherty’s household goods and, consequently, no authority for reim- 
bursement for such storage costs. Therefore, the member’s claim for 
reimbursement for storage of household goods is denied and collection 
of $267.20 previously paid for household goods storage is proper. 

Additionally, it may be noted concerning the storage of household 
goods in the apartment of a member, which is the basis for Lieutenant 
Flaherty’s claim for reimbursement not to exceed the cost to the Gov- 
ernment of storing his household goods during the period from June 
1972 through February 1973, that even if storage during that period 
were authorized, para. M8101-1, 1 JTR, in accord with 37 U.S.C. 
406(d) (1970) does not authorize nontemporary storage at other than 
Government or commercial facilities. 


[ B-180969 J 


Contracts—Requirements—Specification Deviation—Not Permitted 


Contract clause which states that “when helicopters in addition to the one under 
contract are required * * * the Contractor agrees to furnish * * * [same] if 
available [at a rate set out in the IFBJ” does not allow for supplying of heli- 
copters at any base other than one under contract. More permissive interpreta- 
tion would render competitive bidding process virtual nullity and allow its cir- 
cumvention at whim of contracting officer. 
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Contracts—Negotiation—Public Exigency—Competition 
Sufficiency 


Notwithstanding informality of Forest Service’s methods of negotiating pro- 
curement under public exigency exception, including failure to contact potential 
supplier, award was not improper. See B-178693, September 14, 1973, which per- 
mitted reasonable restriction of number of potential competitors by virtue of 
circumstances of urgency. Moreover, Forest Service viewed our earlier decision 
in matter as temporarily not declaring its specification to be restrictive and un- 
reasonably precluding use of protester’s helicopter. 
Contracts—Options—Not to Be Exercised—Negotiated Procure- 
ment Not Justified 


“Award” made to party after competitive negotiation by incorporating item in 
question into party’s then current contract containing option provision was im- 
proper—since it is incongruous for contract negotiated out of urgency to contain 
option provision. Therefore, option should not be exercised. 


In the matter of Globe Air, Inc., November 14, 1974: 


The subject protest is related in large measure to an earlier decision 
by our Office, Matter of Globe Air, Inc., B-180969, June 4, 1974, re- 
garding the alleged restrictiveness of specifications under invitation 
for bids (IFB) R4~-74-14. 

The referenced IF'B was issued by the Forest Service on March 6, 
1974. It sought bids on providing helicopter services in the Challis, 
Payette and Salmon National Forests of Idaho. Items 1 and 2 of that 
solicitation called for a type “D” helicopter, i.e., one with a maximum 
in speed of not less than 130 m.p.h. and a main rotor diameter of not 
greater than 37 feet. 

Globe filed a protest against the allegedly unwarranted use of these 
specifications which it argued could be met only by the Alouette III 
helicopter. 

During the pendency of the protest, on May 6, 1974, bids were 
opened. The following bids were received : 

Type of 
Item Bidder Price Helicopter 


1(Salmon) $575.00/hr S-55T. 
Timberline Helicopters___ $1,242.50/hr___. Alouette ITT. 
2 (Payette) Rocky Mountain $410.00/hr Alouette IIT. 
Helicopters. 
Timberline $1,242.50/hr___._ Alouette ITI. 


On May 20, 1974, both Globe and Timberline were advised that their 
bids for item 1 were considered excessive and that all bids on that 
item were being rejected. An award was, however, made to Rocky 
Mountain for item 2. 

The Forest Service relates that : 

At the time item 1 was rejected, it was intended that this item would be 
readvertised [indeed Globe was so advised on May 20]. However, in reevaluating 


the situation, it was the judgment of the Contracting Officer that it was neces- 
sary to acquire a helicopter for the Salmon National Forest as rapidly as 
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possible. Due to the approaching fire season, time would not permit 
readvertisement. 

A determination was made that because of restricted rotor clearance in back 
country helispots, only an Alouette III helicopter would meet the needs of the 
Salmon National Forest. Five contractors: Sky Choppers of Provo, Utah; Inter- 
mountain Aviation of Marana, Arizona; AG Helicopters of Colorado Springs, 
Colorado; Intermountain Helicopters of Boise, Idaho; and Rocky Mountain 
Helicopters of Provo, Utah, were contacted to determine if they could provide 
an Alouette III helicopter. Intermountain Aviation and Intermountain Heli- 
copters did not have an Alouette III available. Sky Choppers could not furnish 
a helicopter within a reasonable time. AG Helicopters offered to provide the 
needed helicopter for $1000 per hour. Rocky Mountain Helicopters was willing 
to furnish an Alouette III for $410 per hour to report on base by approximately 
June 17, 


Therefore, the Forest Service states that negotiations were con- 
ducted with Rocky Mountain “* * * pursuant to the additional heli- 
copter clause * * *” of Rocky Mountain’s contract for item 2. The 
Salmon Forest Base requirements were thereafter incorporated into 
Rocky Mountain’s contract by change order No. 1, dated June 10, 1974. 

IFB R4-74-17, after listing the four items or bases for which these 
services were being procured, read : 

ADDITIONAL HELICOPTERS é& PILOTS: When helicopters, in addition to 
the one under contract, are required by the Government, the Contractor agrees 


to furnish additional helicopters and pilots, if available [at a rate set out in 
the IFB]. * * * [Italic supplied. ] 


The protester, who seeks to prevent exercise of the option periods 
for item 1, alleges that the award of the Salmon Forest Base (item 1) 
on a supplementary basis was not proper under the terms of the 


Rocky Mountain contract. 

We agree with the protester that the language of the solicitation 
noted above was meant only to allow the contracting officer the option 
of having the contractor at a given base supply additional aircraft 
for that base under contract if needed. It does not allow for the 
supplying of helicopters at any other base as the Forest Service’s 
position implies. Indeed, any such permissive interpretation of the 
Additional Helicopter and Pilots clause could without doubt render 
the competitive bidding process a virtual nullity and allow its cir- 
cumvention at the whim of the contracting officer. See, generally, 41 
Comp. Gen. 484 (1962). 

In the present situation we do not feel that an agency determination 
to negotiate, presumably under the public exigency exception, 41 U.S. 
Code § 251(c)(2) (1970), was unreasonable in light of the mounting 
forest fire danger. Accordingly, since the Forest Service conducted 
competitive negotiations, although in the informal manner noted 
above, and notwithstanding deficiencies in its methods, such as the 
failure to include Globe in the Salmon Forest procurement action, our 
Office cannot say that the award was improper. See B-178693, Sep- 
tember 14, 1973, which permitted a reasonable restriction of the 
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number of competitors due to the urgency of the situation. See, also, 
B-177547, May 29, 1973. In this respect, it should be noted that the 
Forest Service viewed our decision of June 4 as at least temporarily 
not declaring its specification for a 37-foot maximum rotor blade (a 
feature found only on the Alouette III) to be restrictive and unrea- 
sonably precluding the use of the S—55T’s flown by Globe.’ 

Accordingly, while it would not have been improper for the Forest 
Service to have awarded a contract to Rocky Mountain for the Salmon 
Forest Base, the question remains, however, as to whether it was per- 
missable for this newly created obligation to be implemented by a 
change order to Rocky Mountain’s contract for item 2 (Payette). 

Rocky Mountain’s contract for Payette included the following 
clause : 

The Government shall have the right to renew * * * [this] contract for two 
additional one-year periods. * * * 

Thus, by the use of the change order the Salmon Forest Base became 
a part of this contract and also subject to the renewal period. This 
seems improper, however, since it is incongruous for a contract result- 
ing from negotiations held due to the public exigency to contain an op- 
tion provision (Matter of Alton Iron Works, Inc., B-179212(1), 
March 6, 1974). 

Accordingly, while the award to Rocky Mountain was not improper 
per se, because of its inclusion into Rocky Mountain’s existing contract, 
we suggest to the Forest Service that it not exercise Rocky Mountain’s 
option with regard to the Salmon Forest Base. 


[ B-181229 J 


Compensation—W aivers—Subsequent Salary Claims—Appropria- 
tion Availability 


Claim of former Commissioner of Commission on Marihuana and Drug Abuse 
for compensation previously waived by him is for payment if otherwise proper 
since an employee may not be estopped from claiming and receiving such com- 
pensation when his right thereto is fixed by or pursuant to law. Should additional 
claims from other Commissioners be submitted, they may also be paid. However, 
should no balance remain in the applicable appropriation account, a deficiency 
appropriation would be necessary before payment could be made. 


In the matter of waiver of compensation, General Services Admin- 
istration, November 14, 1974: 

The General Services Administration (GSA) as successor of the 
Commission on Marihuana and Drug Abuse for purposes of settling 
its outstanding obligations asks various questions on the effect of 
waivers of compensation by the former members of the Commission. 


1The question of the Forest Service’s testing of the S—55T with regard to its ability 
to land in restricted spaces notwithstanding its 53-foot blade diameter is still pending 
in our Office. 
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GSA states that the Commission members from private life—pro- 
vided by section 601(a)(3) of Public Law 91-513, approved Octo- 
ber 27, 1970, 84 Stat. 1236 (21 U.S. Code 801 note)—at an initial 
meeting unanimously agreed, at the request of the Chairman, to waive 
payment of their statutory entitlement of $100 per diem while engaged 
in Commission business. Accordingly, it appears that during the 2 
years of the Commission’s existence no such payments were made to 
any of the nine Commissioners. The Commission officially expired on 
May 22, 1973, and GSA, by reason of a contractual agreement to pro- 
vide administrative service to the Commission, became its successor to 
settle outstanding obligations. 

On March 4, 1974, GSA received a claim from one of the former 
Commissioners for payment of $10,700 for 107 days of foreign travel 
on Commission business at $100 per diem. GSA submits for the decision 
the following questions: 


(1) Was the waiver of statutory per diem entitlements by the members valid? 

(2) If not, is GSA authorized to pay this claim of $10,700 since the Com- 
mission has expired and almost a year has elapsed between its expiration and 
the receipt of the request for per diem payment? 

(3) If GSA must pay this claimant, what is our obligation to the remaining 
eight former Commissioners from private life bearing in mind that approxi- 
mately $200,000 remains from the Commission’s final appropriation and the initial 
claimant only requested payment for his per diem while outside the United 
States. The amounts that may be claimed by the remaining Commissioners are 
indeterminable, and possibly could exceed the funds remaining. 


As GSA points out, authority for the compensation is found in the 
enabling statute for the Commission at section 601(b) (2) of Public 
Law 91-513 which in pertinent part states: 


* * * Members of the Commission from private life shall receive $100 per 
diem while engaged in the actual performance of the duties vested in the Com- 
mission, plus reimbursement for travel, subsistence, and other necessary ex- 
penses incurred in the performance of such duties. 


In 26 Comp. Gen. 956 (1947) it was held at page 961, on the basis 
of court cases cited therein, that— 


* * * in the absence of statutory authority therefor, there are no circum- 

stances under which an original appointee to a position in the Federal service 
properly may legally waive his ordinary right to the compensation fixed by or 
pursuant to law for the position and thereafter be estopped from claiming and 
receiving the compensation previously waived. 
The holdings in 14 Comp. Gen. 193, 195 (1934) ; 22 zd. 926 (1943) ; 
23 id. 109, 112 (1943) ; 23 id. 216, 219 (1943) ; and 32 id. 236 (1952) 
are to the same effect. In the latter case, the employees involved were 
also members of a statutorily created Board—The Wage Stabiliza- 
tion Board—whose compensation was fixed by the Defense Produc- 
tion Act Amendment of 1952, 50 U.S.C. App. 2103 note. 

Accordingly, question 1 is answered in the negative. If the claim 


is otherwise proper, question 2 is answered in the affirmative. We 
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assume however, in view of the length of time that has elapsed since 
the duties were performed and the expiration of the Commission 
itself, that the GSA will pay this claim only if it is completely satis- 
fied, on the basis of the documents and other supporting data sub- 
mitted to it, that the claimant was engaged in the actual performance 
of Commission duties for each of the 107 days for which he -laims 
per diem. With respect to question 3, claims from the remaining eight 
former Commissioners which are otherwise proper and adequately 
supported would be for payment with submission here in case of 
doubt. However, should the applicable appropriation balance be 
exhausted, a deficiency appropriation would be necessary prior to 
payment of additional claims. See B-171786, March 2, 1971. 


[ B-181082 J 


Bids—AIl or None—Prohibition in Invitation—Cost Increase 


Prohibition in invitation for bids of all-or-none bids to encourage competition 
in situation where contracting officer believes one supplier has a monopoly and 
is acting in restraint of competition through use of all-or-none bids is improper 
since net effect is simply to increase cost to Government of items on which 
competition exists. Competitive items should be readvertised. Sole-source items 
should be subject of separate negotiated procurement. 


In the matter of Martin & Turner Supply Company, November 18, 
1974: 


Martin & Turner Supply Company (M&T) has protested various 
solicitations issued by the Naval Regional Procurement Office 
(NRPO), Long Beach, California, because they prohibit “all or none” 
bids. 


Invitation for bids (IFB) N00123—74—B-2372, issued on June 6, 
1974, by NRPO for pontoon accessories is illustrative of the solicita- 
tions containing this prohibition. By Amendment 0001 to the solicita- 
tion, the following clause was added to Section “D,” “EVALUA- 
TION & AWARD FACTORS”: 

D-1 ALL OR NONE qualification of bids will render such bids non-responsive, 


or unless the bid is low on an item by item basis, in which event award may 
be made on all the items. 


M&T (bidding under the name of the Holloway Company), Alfab, 
Inc., and Adams Manufacturing and Engineering Company (Adams) 
submitted the following bids in response to the IFB: 


Item # Quantity Holloway (M&T) Adams 


13 $105. 00 $50. 00 
400 10. 00 19. 50 
16 149. 00 240. 00 
19 110. 00 

2 625. 00 

16 84. 00 
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M&T’s bid was on an all-or-none basis. The total bid of M&T for all 
six items was $12,433 and the total bid of Adams for five items was 
$16,257. 

The contracting officer proposes to reject the bid of M&T, because it 
included the all-or-none qualification and was not low on all items, and 
make award on an item basis excluding the all-or-none bid. M&T con- 
tends the all-or-none prohibition is not in the best interest of the 
Government because it results in higher prices than the Government 
would otherwise have to pay. 

The contracting officer states that the all-or-none prohibition was 
included in the solicitation in order to increase competition. He asserts 
that M&T has been able to obtain lower freight rates by shipping 
larger quantities resulting from all-or-none awards and thus has come 
to dominate procurements in the pontoon accessories field. The con- 
tracting officer further states that he believes M&T has a monopoly 
and is acting in restraint of competition. He asserts that the prohibi- 
tion against all-or-none bids has induced companies which had been 
discouraged from bidding on these invitations by M&T’s success to 
resume bidding for these contracts. Although he recognizes that the 
Government will pay higher prices in the immediate future, the con- 
tracting officer believes that in the long run lower prices will be ob- 
tained by having more competition. 

While the action of the contracting officer may generate more com- 
petition in the future, for the reasons that follow, we conclude that it 
is improper to prohibit all-or-none bids under these circumstances. 

The general rule is that in the absence of a specific provision to the 
contrary, it is always permissible for a bidder to submit an all-or-none 
bid for all or any combination of items on which bids are invited. 35 
Comp. Gen. 383 (1956). Our Office has stated that a provision preclud- 
ing all-or-none bids is to be employed sparingly. 

In 42 Comp. Gen. 415, 417 (1963), we stated: 


* * * We * * * conclude in the absence of circumstances reasonably establishing 
that the interest of the Government would be served by prohibiting the submis- 
sion of bids on an all or none or combination basis, that such prohibition unduly 
restricts competition and is contrary to the purpose of the statutes governing 
public procurement. 


Paragraph 10(a) of Standard Form 33A, which was included as 
part of the instant IF'B, reads as follows: 
The contract will be awarded to that responsible offeror whose offer conforming 


to the solicitation will be most advantageous to the Government, price and other 
factors considered. 


The contracting officer states that in the past he always considered 
the lowest price to be “most advantageous to the Government.” How- 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 397 


ever, he interpreted the phrase “other factors considered” to justify 
prohibiting all-or-none bids for the purpose of reviving competition 
even if the immediate result was higher prices. The language of para- 
graph 10(a) of Standard Form 33A requires award on the basis of 
the most favorable cost to the Government. 47 Comp. Gen. 658 (1968) 
and B-180477, February 11, 19/4. In our view prohibiting all-or-none 
bids is not the proper vehicle to reach the goals of the contracting of- 
ficer. It appears from the record that M&T supplies all of the items 
solicited (some on a sole-source basis), while no other bidder furnishes 
all of the items. We have recognized that all-or-none bids may be pro- 
hibited where some items would otherwise have to be awarded at an 
unreasonable price. B—168419, December 31, 1969. That does not ap- 
pear to be the case here. The prices offered by M&T seem to be lower 
than otherwise available. Competition and low cost to the Government 
could better be achieved by negotiating contracts for the sole-source 
items and siliciting competitively for the other items without an all-or- 
none prohibition. B—153257, May 14, 1964. 

As to the issue of monopoly and restraint of competition, any ques- 
tion with regard to the application of antitrust laws is properly for 
consideration by the Department of Justice and not our Office. 
B-157145, May 3, 1966. See ASPR § 1-111 (1974 ed.). 

In the circumstances we find that the solicitation is defective and no 
award should be made. We recommend resolicitation in accordance 
with the foregoing. Advice as to the actions taken will be appreciated. 


[ B-178835 J 


Checks—Payees—Depositary Bank—Holder in Due Course 
Depositary bank which credits Government checks to depositor’s account and 
allows withdrawals of the amount of the deposit without notice of any defects is 
holder in due course, entitled to receive payment of checks in full from Treasury 
Department without setoff for tax or other debts owing by the payee, notwith- 
standing stop order placed on payment. 
In the matter of Winn Farmers Cooperative, November 20, 1974: 
By letter of November 14, 1973, the Department of the Treasury 
(Treasury) referred to the General Accounting Office (GAQO) for 
review and decision a claim, by letter of November 2, 1973, of North- 
west National Bank (hereafter Northwest or the claimant bank) by 
its attorney, James T. Evans, for payment of these seven checks total- 
ing $27,550.60: 
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Dates 
No. Amount ¢ Negotiated 





3, 884, 503 2, 221. 80 3/ 8/73 
3, 884, 740 2, 114. 3/ 2/73 3/ 8/73 
3, 887, 106 4, 197. 3/ 6/73 3/12/73 
3, 887, 150 7, 175. 4: 3/ 6/73 3/12/73 
, 888, 771 3, 192. 75 3/ 7/73 3/12/73 
888, 772 4, 689. 3/ 7/73 3/12/73 


’ 


3, 893, 961 3, 959. 3/12/73 3/12/73 





Total 27, 550. 


The checks were negotiated to Northwest for deposit by a rubber 
stamp restrictive endorsement of the payee, Winn Farmers Coopera- 
tive (Winn). The claim is based upon Northwest’s rights as holder in 
due course for good and valuable consideration without notice of any 
default or defense. 

Unauthorized negotiation of the checks was reported to Treasury by 
Claude L. O’Bryan, president of Winn. On presentation of the checks 
to Treasury payment was declined, and the checks were charged back, 
through the Federal Reserve Bank, Houston, Texas, to the claimant 
bank. Also, by letter of May 14, 1973, GAO suggested that Treasury 
continue to withhold payment of the checks, at least $25,000, because of 
overcharges by Winn for transportation services performed for the 
Government. 

In addition, this levy for taxes has been filed with Treasury against 


Winn for $21,852.93 by the Internal Revenue Service (IRS) : 


Assessment Date of Levy 


Date Amount Totals Notice 
3/12/73 $4, 320. 63 

6/ 4/73 4, 534. 04 $8, 854. 67 6/22/73 
3/12/73 12, 998. 26 21, 852. 93 5/29/73 


The question presented is whether Northwest’s claim is superior to 
GAO’s overpayment claims and to the tax indebtedness claim of IRS. 

Claude L. O’Bryan executed two Forms TUS 1133C, titled 
“CLAIM AGAINST THE UNITED STATES FOR THE PRO- 
CEEDS OF A GOVERNMENT CHECK OR CHECKS,” dated 
April 5, 1973, stating that the seven checks (1) were not received or 
seen by the payee, (2) were endorsed and deposited without authority 
to an unauthorized account in Northwest, (3) were not endorsed by 
the payee and (4) were not endorsed with payee’s consent or by agree- 
ment or understanding with anyone. Again, by a sworn letter affidavit 
of March 22, 1973, signed by Claude L. O’Bryan, it is alleged that Winn 
had no account in Northwest, that the endorsements on the seven 
checks were unauthorized, and that none of the checks were received 


by Winn. 
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The record contains a copy of a factoring agreement entered into be- 
tween Winn and Northwest Ventures, Inc. (Ventures). The agreement 
is dated August 7, 1972. 

Contrary to the allegations of Winn’s president, Ventures was au- 
thorized by paragraph 12 of the agreement “* * * to endorse the name 
of the Company [Winn] upon any and all checks * * * received in 
payment of all or any part of any Account purchased by * * *” Ven- 
tures, and paragraph 16 of the agreement provides that Winn agrees 
to conduct all its banking business with Northwest. Paragraph 17 of 
the agreement provides that the term of the agreement is to be three 
years, with automatic annual extensions unless terminated on 90 days 
notice. 

The authority granted to Ventures to endorse checks for Winn and 
to deposit the amounts in the claimant bank, granted in the factoring 
agreement, could be changed or withdrawn only by termination or 
amendment of the agreement. There is no evidence in the record that 
the agreement has been terminated or amended, and Northwest, by its 
attorney, has advised GAO informally that the agreement, in fact, has 
never been terminated, and is in full force and effect. 

The checks were mailed to the address shown on the claim vouchers 
which apparently were signed by officials of Winn. Northwest, by its 
attorney, also has informally advised GAO that this address was a 
joint depository of Winn and Ventures for receipt of payments of fac- 
tored accounts. It therefore seems that these seven checks were re- 
ceived by Ventures in payment of factored accounts and were endorsed 
for deposit by Ventures for Winn as authorized in the factoring agree- 
ment. Thus, we believe that the contention of Winn that the checks 
were not received and were endorsed without authority is without 
merit. 

By a letter of June 11, 1974, the claimant bank alleges, by its at- 
torney, that from September 1972 at least 100 Government checks in 
payment of transportation for the Department of Defense and mailed 
to Winn at the address of the joint depository were received by the 
claimant bank and credited to the account maintained in the name of 
Winn, pursuant to the factoring agreement. With the exception of the 
seven checks here involved, all such checks were honored by the 
Treasury and no questions or objections were raised at any time by 
the drawer, by the payee, or by the drawee. 

Check numbers 3,884,503 and 3,884,740 were credited to the account 
on March 8, 1973, and the other five checks were credited to the ac- 
count on March 12, 1973. Between March 13 and 20, 1973, the claimant 
bank allowed charges of $156,429.28 by Ventures against the account. 
There is no indication in the record that the claimant bank had any 
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actual knowledge of the debts due from the payee to the Government. 
In fact, the dates that the checks were credited to Winn’s account in 
the claimant bank are simultaneous with or prior to the dates that the 
tax assessments were made and the dates that Ventures withdrew 
funds from the account are prior to the dates that notices of levy were 
sent to Treasury. Therefore, the checks were received by the claimant 
bank in good faith and without notice of any defenses or defects. 

Relying upon the statutes and judicial authority of the state of 
Texas the amounts of the seven checks are claimed by the claimant 
bank free of the defense of any amounts owing by the payee to the 
United States, drawer and drawee. 

When the Government follows the usual commercial practice in the 
conduct of its business it incurs the responsibility of private persons 
in similar circumstances, so that when it issues checks, it becomes sub- 
ject to the ordinary rules applicable to the issuance of negotiable in- 
struments by private persons. See Clearfield Trust Company v. United 
States, 318 U.S. 363, 366 (1948); 12 Comp. Gen. 492 (1933). How- 
ever, in Clearfield, the Supreme Court of the United States went on to 
point out that when the United States disburses its funds or pays its 
debts, it is exercising a constitutional function or power, and the 
authority to issue the check there involved had its origin in the Con- 
stitution and the statutes of the United States, and is, in no way, de- 
pendent on the laws of any state. Therefore, the commercial paper of 
the United States is not governed by the statutes and decisions of any 
particular state but by the Federal law merchant, representing general 
commercial law, and the Federal statutes and regulations. See, also 
National Metropolitan Bank v. United States, 323 U.S. 454, 456 
(1945) ; Fulton National Bank v. United States, 197 F.2d 763 (5th 
Cir. 1952) ; /nited States v. Philadelphia National Bank, 304 F. Supp. 
955 (E.D. Pa. 1969); United States v. Bank of America National 
Trust and Savings Association, 288 F. Supp. 348, aff’d. 438 F.2d 1213 
(9th Cir. 1971) ; 51 Comp. Gen. 668 (1972) ; 50 zd. 441 (1970) ; 26 id. 
834, 836 (1947) ; 14 zd. 212, 213 (1934). 

The Uniform Commercial Code has been adopted in every state of 
the United States, except Louisiana, and on negotiable instruments 
generally embodies and has become the law merchant, which is incor- 
porated into the Federal law governing Treasury checks. Therefore, 
in the absence of a contrary provision by Federal statute, regulation or 
ruling, the provisions and decisions under the Uniform Commercial 
Code will govern Federal commercial paper. See United States v. 
Heat, 444 F.2d 804, 809 (5th Cir. 1971) ; 51 Comp. Gen. 668 (1972) ; 
50 zd. 441 (1970). To the extent here pertinent the provisions of the 
Business and Commercial Code of Texas, adopting the Uniform Com- 
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mercial Code, Texas Code Annotated, Bus. & C. section 1.101, e¢ seq. 
(Vernon 1968), are worded identically to the similarly numbered sec- 
tions of the Uniform Commercial Code. For consistency then, refer- 
ences here will be to the sections of the Uniform Commercial Code. 
Section 3-302(1) of the Uniform Commercial Code provides: 


A holder in due course is a holder who takes the instrument 

(a) for value; and 

(b) in good faith; and 

(c) without notice that it is overdue or has been dishonored or of any defense 
against or claim to it on the part of any person. 

Section 4-209 of the code extends the provisions of section 3-302 
to a bank and section 1-201 includes a depositary bank within the 
definition of a bank. Section 3-206(3) provides that a depositary bank 
receiving a check under a restrictive indorsement, as here, becomes a 
holder for value to the extent that the value given for or on the security 
of the instrument is consistent with the indorsement. 

It is almost universally held or stated that when a bank permits its 
depositor to withdraw completely or otherwise employ the proceeds 
of the item deposited prior to receipt of any notices that payment has 
been stopped or that the instrument is defective, the bank has given 
value for the paper and isa holder in due course, provided that the item 
was received in good faith and without notice of defects. See Hartford 
Accident and Indemnity Co. v. Federal Deposit Insurance, 204 F.2d 
933 (8th Cir. 1953) ; Citizens National Bank v. Fort Lee Savings and 
Loan Association, 213 A.2d 315 (Super. Ct. N.J. 1965); Waltham 
Citizens National Bank v. Flett, 234 N.E.2d 739 (Sup. Jud. Ct. Mass. 
1968) ; Hxchange National Bank of Winterhaven v. Beshara, 236 So. 
2d 198 (Dist. Ct. App. Fla. 1970) ; Pazol v. Citizens National Bank of 
Sandy Springs, 138 S.E.2d 442 (Ct. App. Ga. 1964) ; M/cPheeters v. 
Farmers State Bank, Center, Texas, 416 S.W.2d 605 (Ct. Civ. App. 
Tex. 1967). For additional citations see 11 Am. Jur. 2d, Bills & Notes, 
section 339, note 10. To this extent the rule appears to be declaratory 
of the preexisting law merchant. See /srael v. Gale, 174 U.S. 391 
(1899) ; Lincoln Alliance Bank v. Landers Company, 297 Fed. 225 
(N.D. Tex. 1924), aff’d 298 Fed. 79 (5th Cir. 1924), cert. den. 265 U.S. 
595 (1923) ; Universal CI.T. Credit Corporation v. Guarantee Bank 
and Trust Company, 161 F. Supp. 790 (D. Mass. 1958) ; Quanah, A. 
& P. R.R. v. Wichita State Bank & Trust Company, 93 S.W.2d 701 
(Supp. Ct. Tex. 1936). At least under the Uniform Commercial Code, 
the same rule applies although the check was negotiated to the bank 
under a restrictive indorsement. See Lowrence Motor Company v. 
First National Bank, 238 F.2d 625 (5th Cir. 1956). 

Section 3-305 of the Uniform Commercial Code provides that to 
the extent that a holder (which would include a depositary bank) is a 
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holder in due course he takes the instrument free from all claims to it 
on the part of any person; and all defenses of any party to the instru- 
ment with whom the holder has not dealt (with exceptions not here 
pertinent). Official comment number 2 to section 3-305 states: 


The language “all claims to it on the part of any persons” is substituted for 
“any defect of title of prior parties” in the original Section 57 in order to make 
it clear that the holder in due course takes the instrument free not only from 
any claim of legal title but also from all liens, equities or claims of any other 


kind. * * * [Italic supplied.] 

Therefore, under the Uniform Commercial Code and in the absence of 
anything in Federal law to the contrary, the claimant bank as a holder 
in due course is entitled to payment of the Federal checks in full, and 
free of any amounts owing by the payee to the United States. 

A lien for taxes arises under authority of Section 6321 of the In- 
ternal Revenue Code, 26 U.S. Code 6321 (1970), which provides: 

If any person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount (including any interest, additional amount, addition to tax, 
or assessable penalty, together with any costs that may accrue in addition there- 
to) shall be a lien in favor of the United States upon all property and rights to 
property, whether real or personal, belonging to such person. [Italic supplied.] 

Levy and distraint for taxes is authorized by Section 6331 of the 
Internal Revenue Code, 26 U.S.C. 6331 (1970), which provides: 

If any person liable to pay any tax neglects or refuses to pay the same within 
10 days after notice and demand, it shall be lawful for the Secretary or his dele- 
gate to collect such tax (and such further sum as shall be sufficient to cover the 
expenses of the levy) by levy upon all property and rights to property * * * be- 
longing to such persons or on which there is a lien provided in this chapter 
for the payment of such tax. * * * [Italic supplied.] 

In 38 Comp. Gen. 23 (1958) we held that for section 6331 to be ap- 
plicable it was only necessary to determine whether the funds sought 
to be levied upon are property or rights to property belonging to the 
delinquent taxpayer, and in 19 Comp. Gen. 811 (1940), under circum- 
stances analogous to the facts here, we held that where annuity checks 
were negotiated to a bank and credited to the depositor’s account, but 
on which payment was stopped by the Treasury and the checks not 
honored before the death of the annuitant, ownership of the checks 
was in the depositary bank. Therefore, here, after negotiations in due 
course to the claimant bank for deposit the checks were no longer the 
property of or rights to property in the delinquent taxpayer payee, 
Winn, but were the property of the depositary bank. Again in 87 
Comp. Gen. 318 (1957), we stated at page 320: 

Where the contract does not contain a no set-off provision it may well be that 
the lien created by section 6321 of the 1954 Internal Revenue Code would prevent 
the effective assignment of moneys thereafter becoming due the taxpayer under a 
Government contract. If the assignment of the contract proceeds was made before 
the tax became due, there would be no property or right to property owned by 


the taxpayer to which the lien could attach, at least to the extent of the assignee’s 
entitlement to such proceeds. 
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Therefore, by their terms, neither section 6321 nor section 6331 would 
apply. 

Moreover, the record shows that delinquent taxes of $16,976.93, plus 
additions, were assessed on March 12, 1973, and of $4,518.53, plus ad- 
ditions, on June 4, 1973. Checks numbers 3,884,503 and 3,884,740 total- 
ing $4,339.80 were credited to the account maintained in the name of 
Winn in the claimant bank on March 8, 1973, prior to the assessment 
of the delinquent tax. The remaining checks were credited to that bank 
account on March 12, 1973, the same date as the earliest tax assess- 
ments. However, section 6323 of the Internal Revenue Code, 26 U.S.C. 
6323, provides that the lien will not be valid against any purchaser, 
holder of a security interest, etc., until filed, and the record indicates 
that the lien was not filed until after the checks were deposited and 
the deposits withdrawn. 

Accordingly the stop order on the seven checks may be lifted, and 
the amounts paid to the claimant bank. 


[ B-181069 J 


Arbitration—Award—Grant of Retroactive Promotion—Imple- 
mentation by Agency—Back Pay Act 


Arbitration award providing retroactive effective dates of promotions and com- 
pensation for three Office of Economic Opportunity employees may be implemented 
under Back Pay Act, 5 U.S. Code 5596, since arbitrator found that bargaining 
agreement had been breached which incorporated by reference agency regulation 
requiring promotion requests to be processed in 8 days. 


In the matter of implementation of arbitration award, November 20, 


1974: 


This matter involves a request for a decision from the Office of 
Economic Opportunity (OEQO) as to whether that agency has au- 
thority to implement a labor relations arbitration award granting 
retroactive promotions and back pay to certain OEO employees. The 
arbitration award stemmed from a grievance filed by the National 
Council of OEO Locals on September 24, 1973, alleging certain viola- 
tions of the national agreement between the Office of Economic Op- 
portunity and American Federation of Government Employees 
(AFGE) (AFL-CIO) for National Council of OEO Locals, dated 
March 31, 1972. The grievance with which we are specifically concerned 
alleged that the agency had delayed promotions to certain employees 
in the Office of Economic Development of the OEO in violation of the 
time frame established by OEO staff manual 250-2 which was incorpo- 
rated by reference into the agreement by Article 2, section 2 of the 
agreement. 
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During the later part of September 1973, the OEO initiated Stand- 
ard Forms 52, Request for Personnel Action, to promote the personnel 
involved. A classification survey was conducted from September 28, 
1973 to November 5, 1973. At the end of the survey, 7 of the 8 promo- 
tion requests that had been submitted by the Office of Economic De- 
velopment were granted. 

The arbitration hearing of the grievance was held on December 10, 
1973, in Washington, D.C., at which representatives of the agency 
and the union appeared and presented their cases. The arbitrator found 
the agreement had been violated and stated the rationale for his find- 
ings as follows: 


A principal area of disagreement between the parties concerns the time frame 
within which promotions must be effected. OEO Staff Manual 250-2 sets forth time 
frames for personnel actions and states: 


Time Frames 

'‘i'‘o expedite the processing of Standard Form 52 through the various steps, the 
following time frames have been established. They are applicable only if the 
request follows a routine schedule. This means that all necessary forms, docu- 
ments and additional memoranda are properly signed and received in Personnel 
with the request that no changes be made by the requesting office. 

Specific times are allotted to all actions. Eight days is the time allotted for the 
action with which we are concerned here. The Agreement provides that regula- 
tions of the Employer “will govern the procedure in matters relating to employ- 
ment, along with applicable law and the agreement.” The staff manual is a regu- 
lation within the meaning of the Agreement. A management witness testified that 
the Handbook was “just a guide for the administrative officer, nothing we ever 
lived by.” It is a well established principle in law that the Government is bound 
to follow the regulations it issues. The situation here is not identical, but it is 
analogous. Until the policies set forth in the Handbook are changed, in the agreed 
upon manner it is incumbent upon the Employer to follow them. This is given 
contractual recognition in Article 2, Section 2. The Agreement provides flexi- 
bility for the Employer in the matter of the establishment and change of policies 
and practices. It does not contemplate the establishment and subsequent disregard 
of policy. This is what we have here and in consequence the Agreement has been 
violated. 

The parties have left a matter which may be of some consequence unbriefed by 
their after-hearing decision to dispense with briefs. 

The grievance asks that the promotions be made “effective no later than the 
beginning of the next pay period.” This shows recognition that effective dates 
should coincide with the start of a pay period and not split a pay period. The 
literal adherence to the processing period referred to in the Staff Manual might 
contravene this principle. An interpretation recognizing this practice means that 
the eight day period referred to in the Staff Manual may be adjusted to make 
promotions effective at the beginning of the pay period following the expiration 
of the processing period. 


Based on the above-quoted findings and conclusions the arbitrator 
made the following award on January 31, 1974: 


AWARD 


Management is required to process promotions within the time frames estab- 
lished by OEO Staff Manual 250-2, as discussed above. 

Failure of Management to follow the manual may result in an Award establish- 
ing a date consistent with the time frames in the Staff Manual, as discussed above, 
which result in both retroactive pay and a retroactive effective date for promotion. 

Thelma Woodland’s promotion is to be made effective October 14, 1973. 

Narva Ross’ promotion is to be made effective October 7, 1973. 

Craig Hathaway’s promotion is to be made effective October 7, 1973. 
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OEO does not agree with the arbitrator’s findings and conclusions 
and does not believe there is legal authority under which the award 
may be implemented. In support of this thesis, OEO argues as follows: 


It was, and is, this agency position that anytime an audit is deemed necessary 
in order to justify or support a particular promotion it constitutes a deviation 
from the norm. It should be noted that the Arbitrator did not directly contend 
that the promotion delay was either the result of an unjustified and/or unwar- 
ranted personnel action, or administrative error, nor did he rule that with [sic] 
[probably “they were” should be substituted for ‘‘with”’] delayed as the result 
of any discrimination. It is this agency’s contention that the promotions fol- 
lowed the classification study in a timely manner and that a promotion retroac- 
tive to a time proceeding the classification would not be in keeping with the 
requirements of 5 CFR 550.803. 

The arbitrator’s authority to interpret the agency’s regulation stems 
from the fact that it was incorporated by reference into the collective 
bargaining agreement. Article 2, section 2 requires the parties to abide 
by “all Federal laws, applicable state laws, regulations of the E'm- 
ployer, and this agreement in matters relating to the employment of 
employees covered by this agreement.” Article 3, section 9, specifically 
refers to the OKO handbook in a list of OEO directives which OKO 
employees must follow once a general distribution is made. Article 3, 
sections 6 and 7 require prior consultation in most instances before such 
directives may be changed. We therefore believe that the arbitrator’s 
authority to interpret the provisions of a collective bargaining agree- 
ment under section 13 of Executive Order 11491, 3 CFR 254 (1974) 
extends to the interpretation of the agency’s own regulations or direc- 
tives when they have been made a part of the collective bargaining 
agreement by reference. [ Italic supplied. | 

This does not mean that the arbitrator’s interpretation of such direc- 
tives necessarily takes precedence over the agency’s own interpretation. 
We believe there is considerable merit in OEO’s contention that the 
arbitrator erred in concluding that the promotion actions in question 
were “routine” within the meaning of OEO Staff Manual 250-2, supra, 
and had to be completed within an 8 day period. An administrative 
agency’s interpretation and application of its own regulations will 
generally be accorded great deference and will be deemed controlling 
as long as it is one of several reasonable interpretations, though it may 
not appear quite as reasonable as some others. Roy Bryant Cattle Co. 
v. United States, 463 F. 2d 418 (5th Cir. 1972); United States v. 
Whelan, 463 F. 2d 1093 (9th Cir. 1972). However, OEO did not appeal 
a contrary interpretation by the arbitrator in a timely fashion. Section 
4(c) (3) of Executive Order No, 11491, swpra, places review of arbitra- 
tion awards within the jurisdiction of the Federal Labor Relations 
Council (FLRC) and section 13(b) provides that either party may 
file exceptions to an arbitrator’s award under regulations prescribed by 
the council. These procedures were duly promulgated in 5 C.F.R. sub- 
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part D of Part 2411 (1974), prescribing a 20 day time limit from the 
date of the award to appeal, but the OEO did not avail itself of the 
opportunity to challenge the arbitrator’s findings and interpretation. 
The purpose of statutes and regulations limiting the period for appeal 
is to set a definite point of time when litigation or arbitration shall be 
at an end unless within that time the prescribed application has been 
made, and, if it has not, to advise all interested parties that the action 
is final. Matton Steamboat Co. v. Murphy, 319 U.S. 412 (1943). Since 
OEO did not file an exception to the award within the period of limi- 
tations, we must now presume its acquiescence with the facts and the 
interpretation of the applicable regulation, The only question before 
us now is whether OEO may legally implement the award. 

It is fundamental that the salary of a Government job is incident 
to and attaches to the job. It is thus a part of the job and goes with it. 
Because of this principle, the salary is payable only to the person 
appointed to the job, and a Government employee is entitled only to 
the salary of the position to which he has been appointed. See Borak 
v. United States, 78 F. Supp, 123 (Ct. Cl. 1948), cert. denied, 335 U.S. 
821; Price v. United States, 80 F. Supp. 542 (Ct. Cl. 1948); Ganse 
v. United States, 376 F. 2d 900 (Ct. Cl. 1967) ; United States v. Mc- 
Lean, 95 U.S. 750 (1877) ; Amundson v. United States, 120 F. Supp. 
201 (Ct. Cl. 1954); Dworkin v. United States, 101 Ct. Cl. 296, cert. 
denied, 323 U.S. 730 (1944). Similarly, where an employee has re- 
ceived the salary of the office to which he was appointed, he has re- 
ceived his full entitlement. Price v. United States, supra; Ganse v. 
United States, supra. As a general rule, an administrative change in 
salary may not be made retroactively effective in the absence of specific 
statutory authority to do so. 26 Comp. Gen. 706 (1947), 39 id. 583 
(1960), 40 id. 207 (1960). We have, however, permitted retroactive 
adjustment of salary rates in certain cases when errors in computa- 
tion occurred as a result of a failure to carry out nondiscretionary 
administrative regulations or policies. 34 Comp. Gen. 380 (1955) and 
39 zd. 550 (1960). In addition, we have permitted retroactive pay ad- 
justments in cases where employees have been deprived of a right 
granted by statute or regulation. 21 Comp. Gen. 369, 376 (1941) ; 37 
id. 300 (1957) ; 387 id. 774 (1958) ; 54 Comp. Gen. 69 (1974). 

Normally, employees have no vested right to be promoted at any 
specific time. B-168715, January 22, 1970. However, an agency may 
through the promulgation of regulations or the negotiation of a col- 
lective bargaining agreement, vest in specified employees the right to 
be promoted on an ascertainable date as provided by the regulations 
or agreement. In the instant case, the OEO had promulgated regula- 
tions providing that the processing of routine promotion actions 
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would be completed in 8 days and, as pointed out, supra, this regula- 
tion had been incorporated by reference into the collective bargain- 
ing agreement so that the OEO’s failure to adhere to the requirements 
of the regulation resulted in a breach of the agreement. 

In our decision of June 25, 1974, 53 Comp. Gen. 1054, we stated that 
where an arbitrator has made a finding that an agency has violated 
a collective bargaining agreement to the detriment of an employee, 
the agency head may accept that finding and award the employee back 
pay for the period of the erroneous personnel action, so long as the 
circumstances surrounding the erroneous action fall within the criteria 
set forth in the Back Pay Act of 1966, codified in 5 U.S. Code 5596 
(1970), and the implementing regulations for that act. The criteria 
of an unjustified or unwarranted personnel action within the purview 
of the Back Pay Act is contained in 5 C.F.R. 550.803(d) and (e), 
which provide: 

(d) To be unjustified or unwarranted, a personnel action must be determined 
to be improper or erroneous on the basis of either substantive or procedural 
defects after consideration of the equitable, legal, and procedural elements in- 
volved in the personnel action. 

(e) A personnel action referred to in section 5596 of title 5, United States 
Code, and this subpart is any action by an authorized official of an agency which 
results in the withdrawal or reduction of all or any part of the pay allowances, 
or differentials of an employee and includes, but is not limited to, separations, 
for any reason (including retirement), suspensions, furloughs without pay, de- 


motions, reductions in pay, and periods of enforced paid leave whether or not 
connected with an adverse action covered by Part 752 of this chapter. 


The CSC has interpreted these regulations so as to permit the im- 
plementation of arbitration awards by agency heads. This interpreta- 
tion is contained in attachment 2 to FPM Letter No. 711-71, June 13, 
1973, and provides as follows: 


The regulation (5 C.F.R. 550.803) says in effect the employee is entitled to 
back pay when the . . . [agency head] or other appropriate authority makes a 
decision on his own initiative that the adverse personnel action was unjustified 
or unwarranted. The context of the regulation shows that the expression on his 
own initiative does not prevent him from acting on the award of an arbitrator, 
but only distinguishes this case from the case in which he acts on an appellate 
decision. 

In light of the foregoing, we conclude that the OEO’s breach of its 
agreement to process promotion requests within 8 days was an unjus- 
tified and warranted personnel action within the contemplation of the 
above-quoted regulation. Hence, the OEO may implement that portion 
of the arbitrator’s award in this case for OKO employees Craig Hath- 
away, Narva Ross and Thelma Woodland under the authority con- 


tained in 5 U.S.C. 5596 pertaining to back pay. 
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Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement—“Meaningful” Discussions 


While protester presents general challenge to NASA procedure of conducting 
“discussions” with offerors in competitive range, with “negotiations” limited 
to definitization of contract with selected offeror, charging that procedure vio- 
lates statutory and regulatory requirements for meaningful negotiation with all 
offerors in range and abridges requirement for common cutoff date, after review 
of discussions conducted here, and adherence to common cutoff date for pro- 
posal revisions, it cannot be concluded that procedures leading to selection of 
offeror found significantly superior in mission suitability, and lower in cost 
than protester, varied materially from requirements of 10 U.S.C. 2304(g). 


Contracts — Negotiation — Requests for Proposals — Protests 
Under—Timeliness 


Objection to upward National Aeronautics and Space Administration (NASA) 
cost adjustment in offeror’s cost proposal, made because NASA perceived de- 
ficiency in offeror’s response to request for proposals (RFP) spare parts for- 
mula, is untimely because record shows clear disagreement between offeror and 
agency at close of discussion, as to realism of RFP terms and adequacy of re- 
sponse thereto, and inaction by agency in failing to accede to protester’s objec- 
tion by date established for receipt of revised proposals notified offeror that it 
must timely protest. Also, other objectives to cost adjustments, even if sustained, 
do not alter relative ranking of offerors. 


In the matter of Sperry Rand Corporation (Univac Division), IBM 

Corporation, Federal Systems Division, November 21, 1974: 
Sperry Rand Corporation (Univac Division) (hereinafter Univac) 

has protested to our Office against the selection by the National Aero- 


nautics and Space Administration (NASA) of International Busi- 
ness Machines (IBM) Corporation, Federal Systems Division, for final 
negotiations leading to the proposed award of a contract under request 
for proposals (RFP) 5-24307-360. 

Univac’s objections, discussed in detail infra, relate primarily to 
alleged deficiencies in the conduct of discussions and negotiations and 
to the propriety of certain cost adjustments made by NASA. 

For the reasons which follow, the protest is denied. 

The RFP was issued on August 8, 1973, pursuant to a determina- 
tion and findings to negotiate a contract under 10 U.S. Code 
§ 2304(a) (11) (1970) for developmental work. The solicitation called 
for offers on certain specified major subsystems of the Goddard Space 
Flight Center’s Telemetry On-Line Processing System (TELOPS). 
The TELOPS project is described as a computer or network of com- 
puters which will handle telemetry data processing needs of scientific 
satellites. The present RFP calls for the design, manufacture and 
delivery of an input processor with one or more central processing 
units, a mass storage system with Univac 1108 interface, and a man- 
agement information system (predominantly software). Spare parts, 
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installation, training services and documentation are also being 
procured. 

Section “A” of the RFP states that the evaluation of proposals 
would be in accordance with the procedures of NHB 5103.6, NASA 
Source Evaluation Board Manual (August 1973 Edition). It was 
stated that the Source Evaluation Board (SEB) would evaluate pro- 
posals against mission suitability, cost, and other factors and would 
present its findings to the Source Selection Official (SSO) for consid- 
eration in selecting the winning offeror. Part 2-1 of section “B” of 
the RFP provided mission suitability evaluation criteria and an indi- 
cation of their relative importance. Mission suitability was to be scored 
numerically, with the exception of an unweighted “other factors” cri- 
teria covering company experience and past performance. Cost factors 
and other factors were to be evaluated but not scored. 

Four proposals were received and, after initial evaluation, those of 
IBM, Univac and Aerojet-General Corporation were determined to 
be within the competitive range. NASA states that written and oral 
discussions were held with these concerns; that revised proposals were 
received and evaluated; and that a presentation of findings was made 
to the SSO. The SSO selected IBM for final contract negotiations 
because : 

* * * TBM’s proposal was better than the others by a very significant margin 
in the area of Mission Suitability. Specifically, we concluded that the IBM pro- 
posal was superior technically and in management approach. We agreed that 
Univac’s lower mission suitability rating, coupled with its high cost proposal, 
warranted the conclusion that its proposal offered no advantage over the others. 
We further agreed that the margin of IBM superiority in the Mission Suitability 
area more than offset Aerojet’s lower proposed and estimated cost. Accordingly, 
we selected IBM for final negotiations leading to the contract award. 

An award to IBM is being withheld pending resolution of Univac’s 
protest. 

The principal thrust of the protest is that the discussion and nego- 
tiation procedures utilized by NASA in the present case were im- 
proper and, further, that there was no meaningful negotiation either 
with Univac or with Aerojet-General, the third offeror within the 
competitive range. A summary of the protester’s allegations and 
NASA’s responses follows. 

Allegation: The failure of NASA to conduct competitive negotia- 
tions with all technically qualified offerors was in contravention of 
the terms of the RFP, NASA statements at the preproposal confer- 
ence and NASA Procurement Regulation (PR) 3.805-1 (1970 ed.). 

NASA response : 

Univac has cited Section A, page 8 of the RFP, NASA PR 3.805-1, and state- 
ments of a NASA representative recorded on pages 27 and 42 of the Pre-Proposal 


Conference transcript as supportive of this allegation. A review of the refer- 
enced portions of the RFP and Pre-Proposal Conference transcript, however, 
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clearly draws the reader’s attention to the possibility that a single source might 
be selected for negotiations. (See e.g. page 8 of the RFP—“or to negotiate sepa- 
rately with any company” and page 27 of the transcript—‘“negotiations with 
one or more of the sources.”) Further, the reference to “competitive negotiations” 
(transcript, page 27) can only be read in conjunction with the rest of the 
sentence, i.e., “one or more of the sources that are in the running at that time.” 
(emphasis added) Moreover, the RFP specifically informed prospective offerors 
(Section A, page 4) that: 

“Proposals will be evaluated in accordance with the procedures of NHB 5103.6, 
NASA SOURCE EVALUATION BOARD MANUAL, August 1973 Edition.” 

The NHB indicates that the Selection Official will normally select one source 
for final contract negotiations. (See e.g. Chapter 6-600.) We believe it apparent 
from the foregoing, plus the fact that prospective offerors were reminded at the 
Pre-Proposal Conference concerning the “very recently published handbook” to 
“be sure to take a closer look in this area... .” (transcript, page 27), that the 
Source Selection Official’s selection of one company for final contract negotia- 
tions was in accordance with both the provisions of the RFP and the statements 
of the NASA representative at the Pre-Proposal Conference. 

With regard to Univac’s allegation that NASA’s failure to conduct “competi- 
tive negotiations” violated NASA Procurement Regulation 3.805-1, suffice it to 
say that the RFP advised prospective offerors that proposals would be evaluated 
in accordance with the procedures set forth in NHB 5103.6 (Section A, page 4) 
and that written or oral discussions would be conducted in accordance with the 
provisions of PRD 70-15 (Revised September 1972). The Board complied with 
these instructions, both of which are consistent with the NASA Procurement 
Regulation. * * * 


Allegation: NASA failed to conduct any “negotiations” with 
Univac; an oral presentation by Univac on February 8, 1974, was not 
“written or oral discussion,” and even if regard as such, the discussions 
were not “meaningful” negotiations. 

NASA response : 


Written and oral discussions were held with those firms in the competitive 
range, i.e., Aerojet, IBM, and Univac. Written discussions with Univac consisted 
of eighty-five written questions forwarded by the contracting officer * * * and 
responses to those questions submitted by Univac * * *. Oral discussions with 
Univae were held on February 8, 1974, at a conference of the SEB members and 
Univae representatives. * * * Written and oral discussions with Aerojet and 
IBM were conducted in a similar manner. February 27, 1974 was established as 
the cut-off date common to all offerors for receipt of answers to discussion ques- 
tions and for receipt of proposal revisions. * * * By letter of February 27, 1974 
* * * Univac submitted corrections to its proposal and answers to questions 
raised during the oral discussions. 

We maintain that the discussions conducted with Univac in this case, as docu- 
mented by the record, were substantive and meaningful, and that they manifestly 
met the requirement of 10 U.S.C. 2304(g) that written or oral discussion be con- 
ducted with all offerors within a competitive range. * * * 


Allegation: The selection of IBM for final negotiations abridged 
the common cutoff procedure. Since Univac was technically acceptable, 
since its costs were lower than IBM’s before the addition of fee, which is 
negotiable, and before arbitrary NASA cost adjustments, Univac quali- 
fied for further written and oral discussions after evaluation of re- 
vised proposals. 


NASA response: 


The term “discussions” and “negotiations” are often used interchangeably. 
* * * NASA, however, for its convenience and to avoid confusion in procure- 
ments involving the use of formal source evaluation boards, usually uses the term 
“discussions” to refer to those communications between the Government and the 
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offerors which serve, up to the point of source selection, to point out ambiguities, 
uncertainties, and, where appropriate, deficiencies, and the term “negotiations” to 
refer to the process of definitizing a final agreement on price, terms, and condi- 
tions with the winner of the competition. (See NASA PRD 70-15, supra, and 
Chapter 6-601 of NHB 5103.6.) “Negotiations,” in this usage, necessarily take 
place following the cut-off date for formal proposal revisions adhered to i the 
“discussions” phase. (See Chapter 4-406 of NHB 5103.6.) “Negotiations,” in this 
sense, are not subject to cut-off procedures unless the competition is so close that 
the Source Selection Official directs that definitive contracts be negotiated with 
two or more offerors. (See Chapter 6 of NHB 5103.6.) Thus, the selection of IBM 
for final “negotiations,” as utilized in this context, in no way abridged the common 
cut-off procedure. The procedure was properly adhered to following “‘discussions” 
with those offerors in the competitive range. 


Allegation: The discussions which were held took place during 
evaluation and not after, in contravention of NASA PR 3.805-1. 
NASA response: 


Regarding the provision of NASA Procurement Regulation 3.805—1 that written 
or oral discussions shall be held “after evaluation of proposals,’ the evaluation 
referred to is that initial evaluation necessary to establish the competitive range. 
Obviously, any written or oral discussions, and resultant proposal clarifications 
or revisions, will generate information which must itself then be evaluated. To 
hold further discussions after final evaluation of proposals, i.e., after the cutoff 
date following written and oral discussions, would be pointless and would result 
in an unending process. 


We believe Univac’s allegations are most closely related to the 
NASA Procurement Regulation Directive (PRD) 70-15 (Rev. Sep- 
tember 1972) and NHB 5103.6 (August 1973 Edition) concerning the 
holding of “discussions” with offerors within the competitive range 


to point out ambiguities and uncertainties, but not deficiencies, with 
“negotiations” confined to the process of definitizing a contract with 
the selected offeror. The evolution of this procedure is reflected in 
several prior decisions of our Office. See, for example, B—173677(2), 
March 31, 1972, which considered, inter alia, the prohibition in NASA 
PRD 70-15, December 1, 1970, against discussing “deficiencies,” and 
50 Comp. Gen. 1 (1970), which concerned the failure to establish a 
common cutoff date for revised proposals. 

The NASA procedure represents one approach to meeting the 
statutory requirement for written and oral discussions, 19 U.S.C. 
§ 2304(g¢). In part, at least, the underlying rationale is that to point 
out deficiencies during the discussions would compromise the competi- 
tion, because weaker proposals would be improved, and a leveling 
effect would occur. To avoid this, discussions are limited to clarifica- 
tion of proposals; after selection, the agency then negotiates the best 
possible contract on terms most advantageous to the Government. Con- 
sidered in the abstract, potential conflicts between the procedure and 
the statutory requirement can be envisioned ; for instance, as appears 
to be contemplated by Univac, a situation where the discussions are 
so limited in scope and content that they amount to little more than 
a ceremonial exercise, with the meaningful discussions transposed 
almost entirely into the final negotiations stage. 
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In the present case, we do not find anything approaching a problem 
of this magnitude. Univac’s contentions in this regard are largely 
presented in the abstract; the only concrete allegations of lack of 
meaningful discussions are the spare parts and factory inspection test 
(FIT) issues, discussed infra, and an indication that the proposed 
Univac fee would have been subject to negotiation. After review of 
these contentions, NASA’s responses, the record of discussions con- 
ducted, and the establishment and adherence to a common cutoff date 
for revised proposals, we do not find a basis to conclude that the 
discussion and negotiation procedures employed here were materially 
at variance with the statutory requirements. 

Other objections raised by Univac relate to NASA cost adjustments 
to the Univac proposal because of technical deficiencies in two areas— 
Univac’s responses to the RFP’s spare parts formula and FIT 
provisions. 

In this regard, the RFP Contract Schedule, listing the supplies and 
services to be furnished, called for one set of spare parts in accordance 
with a spare parts formula. The spare parts formula specified mini- 
mum levels of spares to be provided for 27 different categories of parts, 
assemblies and materials. Also, item 4(b) (i) of the schedule called 
for a Factory Inspection Test Procedure (FITP) for the TELOPS 
inclusive of software capability and stated that the FITP shall en- 
compass a demonstration that the end item(s) meets the functional 
requirements of the contract. 

Univac’s initial objection was that its proposed costs in these areas 
were “normalized’ upwards to accommodate NASA’s desires, and that 
this procedure was improper because without any discussion with 
Univac, NASA could not have accurately ascertained the amount of 
normalization required. NASA’s administrative report pointed out 
that the SEB merely adjusted Univac’s costs upward in these areas to 
reflect the impact of the evaluators’ findings of technical deficiencies 
in the Univac proposal. 

In its comments on the administrative report, Univac appears to 
have modified its objections in these areas. In regard to the spare parts 
issue, the protester makes the following points: 

The discussions were not meaningful, with reference to the spares issues. Uni- 
vae furnished a list of spares, priced at $96,600, and pointed out to NASA that 
NASA’s formula as contained in the RFP was not realistic, based upon Univac’s 
extensive and documented spares history. NASA listened, but failed to advise that 
Univac’s use of actual operating experience for its equipment, instead of NASA’s 
general formula, was considered a weakness. If the object of negotiation is to 
maximize competition by improving the quality of proposals within the com- 
petitive range (NASA Proc. Reg. Directive No. 70-15 III,d), NASA was clearly 
obligated to advise Univac that the experience basis was not an acceptable sub- 
stitute for the formula set forth in the RFP. Further, the figure of $171,613 added 
to Univac’s proposal “to correct the level of spares’, has no realistic basis. This 


arbitrary adjustment had an adverse effect upon the Univac cost without any 
benefit of discussion or clarification. 
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The objections, then, appear to be (1) the RFP spare parts formula 
was defective in that it was unrealistic; (2) the discussions of the 
spare parts approach in Univac’s proposal were not meaningful: and 
(3) the resulting cost adjustment was arbitrary. 

For the reasons which follow, we believe these objections are un- 
timely. Initially, it appears that after receiving its copy of the RFP, 
and in the process of preparing its proposal, Univac was in a position 
to know its objection that the spare parts formula was unrealistic. 
Under these circumstances, it would have been preferable to raise this 
objection prior to the closing date for receipt of initial proposals, so 
that NASA could have given consideration to possible amendment of 
the RFP before receipt of initial offers. 

In any event, the Univac spare parts proposal was brought up by 
NASA in the written and oral discussions. Univac was requested to 
indicate and explain all variances from the RFP spare parts formula. 
Univac’s responses make clear that its spare parts proposal was not 
based on the RFP formula, but, rather, upon its own inventory methods 
and experience, which it believed to be an adequate and cost effective 
procedure. Moreover, Univac stated that it was not possible for it to 
comply with the RFP formula. The realism of the RFP formula it- 
self, or NASA’s evaluation of the deficiency of Univac’s proposal, was 
not discussed. In this regard, NASA states that the Univac spare 
parts proposal was considered to be an outright deficiency, not a matter 
requiring clarification, and in accordance with NASA PRD 70-15, sec- 
tion IIT.e(2), the deficiency was not pointed out to Univac. NASA, of 
course, did not reopen discussions on this point or amend the RFP 
formula before receipt of revised offers. 

Under these circumstances, we believe there was a clear disagree- 
ment between the parties as to the adequacy of the RFP formula, and 
that each party understood the other’s position at the close of discus- 
sions. The fact that NASA did not take steps to accede to Univac’s 
objection is analogous to the agency inaction in Matter of Cessna Atr- 
craft Company et al., 54 Comp. Gen. 97 (1974). Under the circum- 
stances of that case, the protester was charged with notice of “adverse 
agency action” after a reasonable time had elapsed and the 
agency had not replied to or sustained its oral protest. Here, we be- 
lieve Univac was on notice at the time specified for receipt of revised 
offers, February 27, 1974, that NASA had not acceded to its objec- 
tion. The objection to the realism of RFP spare parts formula should 
have been protested not later than that time; an objection to lack of 
meaningful discussions and any resulting cost adjustment should have 
been protested not later than 5 working days after February 27, 1974. 
See section 20.2(a) of our Interim Bid Protest Procedures and Stand- 
ards, 4 C.F.R. § 20.1, e¢ seg. (1974). As Univac’s protest was not filed 
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until June 10, 1974, its objections are obviously untimely and not for 
consideration. 

Concerning the FIT provision, the protester’s objection as stated in 
its comments is that an $8,685 NASA cost adjustment was unjustified ; 
apparently, Univac believes that its proposed FITP adequately met 
the RFP requirement. The FIT provision, swpra, appears to call for 
the development of a testing procedure covering both equipment and 
software. NASA found that Univac’s proposal had omitted significant 
portions of the TELOPS requirement from the FIT, including an 
1106 multi-processor configuration and five of the eight PI 190 read/ 
write units. In the discussions, NASA asked Univac what equipment 
configuration for TELOPS would be assembled and tested before 
shipment to Goddard Space Flight Center and received Univac’s an- 
swers. However, since NASA considered Univac’s omission of the 
above-listed equipment from the FIT to be an outright deficiency, it 
did not point out the deficiency during discussions. 

From the foregoing, it does not clearly appear that Univac took 
exception to the FIT provision as such; rather, there may have been a 
difference in interpretation of the provision by the parties as to the 
quality and scope of the testing required. We cannot find here a clear 
disagreement by the parties such that inaction by the agency would 
place the offeror on notice that it must timely file a protest. Therefore, 
we will consider this issue on the merits. 

We believe it is primarily the responsibility of NASA to judge 
whether Univac’s proposed FITP met the RFP’s requirements. The 
protester in its comments has not specifically refuted NASA’s con- 
clusion that the significant omissions of equipment from the FIT con- 
stituted an outright deficiency. But even accepting Univac’s position 
that there was no deficiency, and that the $8,685 cost adjustment was 
improper, the impact on the overall cost figures is trivial. As NASA 
has pointed out, Univac’s proposed costs (exclusive of fee) of $8,686 
million were lower than IBM’s though the difference was minimal. 
IBM’s total cost proposal (including fee and upward cost adjustment) 
was lower than Univac’s total cost proposal even without any adjust- 
ment. 

In its comments, Univac also raises questions concerning the evalua- 
tion of the IBM proposal. Univac contends that the IBM proposal 
failed to contain a spare parts list, and that IBM’s cost was not ad- 
justed upward to include necessary spares. Noting that a $171,613 
upward cost adjustment was made to its own proposal to correct the 
level of spares, Univac requests an explanation of this inconsistency. 

Initially, we note that the IBM proposal does contain a spare 
parts list. As with Univac, IBM’s proposed level of spares did not 
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meet the RFP’s spare parts formula and was considered a correctable 
weakness. The SEB did not adjust IBM’s costs because of its deficient 
level of spares, judging that it would not significantly impact the IBM 
cost proposal. We do not believe that the alleged inconsistency sug- 
gested by Univac mandates, in itself, a conclusion that the evaluation 
of IBM’s costs in this regard was improper. As NASA has pointed 
out, the SEB was required to estimate the approximate cost impact re- 
sulting from the elimination of correctable weaknesses in proposals. 
The fact that the SEB judged that a deficiency in one proposal required 
an upward adjustment, while a deficiency in another proposal did not 
significantly impact its cost, does not prove that the evaluation of either 
was improper. Even accepting, a7guendo, the position that IBM’s costs 
should have been adjusted in the same manner as were Univac’s, it 
does not appear that the relative ranking of the cost proposals would 
have been affected. 

Univac’s initial letter of protest raised several issues which the 
protester did not later assert in its response to the administrative 
report. These are, briefly, that Univac’s offer was especially strong 
in the two most critical aspects of the system, fail soft and data 
capture; that NASA had an improper preference for a single supplier 
of all items as opposed to a supplier utilizing small business subcon- 
tractors; and that the RFP should have assigned weights to “desir- 
able” TELOPS features. NASA’s report asserts that the system’s 
aspects cited by Univac do not correctly reflect the actual terms of 
the RFP, and that the selection was not influenced by any considera- 
tion against small business subcontracting. We believe the adminis- 
trative report in these respects adequately responds to the protest. 
In addition, as NASA points out, the contention concerning assigned 
weights for desirable TELOPS features is untimely and not for 
consideration, since protests against apparent solicitation improprieties 
must be filed prior to the closing date for receipt of proposals. 
4 C.F.R. § 20.2(a) (1974). 

In its comments, Univac has also expressed concern about the fact 
that NASA’s administrative report was furnished to our Office ap- 
proximately 63 working days after the protest was filed. In this 
regard, Univac points out that our Bid Protest Procedures and Stand- 
ards provide that agency reports shall be submitted within 20 working 
days. 

The preamble to our procedures and standards notes that our Office 
has no authority to impose time limits on contracting agencies for 
reports on protests. However, our Office recognizes the problems which 
can occur due to delays in furnishing reports, and agency development 
of the report is closely monitored in an attempt to minimize such 
problems. In general, we have held that while an agency’s delay be- 





416 DECISIONS OF THE COMPTROLLER GENERAL [54 


yond 20 days in furnishing a report does not justify rejection of the 
report, where the delay appears to be unreasonable our Office will call 
the matter to the attention of appropriate agency officials. See Matter 
of Leasco Information Products, Inc., et al., 538 Comp. Gen. 932 (1974), 
and decisions cited therein. In the present case, there was a substantial 
delay beyond 20 days in furnishing the report. However, a number 
of issues were raised by the protester, and the supporting and back- 
ground documentation is voluminous. Under the circumstances, though 
we believe that the report should have been furnished in a more 
timely manner, we cannot say that the delay was unreasonable; more- 
over, the agency has not benefitted by the delay, as it has continued 
to withhold an award during the pendency of the protest. 

Lastly, the protester has raised a question as to whether NASA 
possesses the authority to enter into the contemplated contract. 
Univac’s view is that since the solicited supplies are commercially 
available, off-the-shelf hardware and software, NASA should have 
applied to the General Services Administration (GSA) for a delega- 
tion of procurement authority under the Federal Property Manage- 
ment Regulations (FPMR) which govern the procurement of ADPE 
(FPMR 101-32.4). NASA did not make such an application to GSA 
prior to the issuance of the RFP. 

Our Office brought this matter to GSA’s attention, which conducted 
a de novo review as to whether the present procurement falls within 
FPMR 101-32.4. GSA concluded that a delegation of procurement 
authority was not required. Univac contends, in reply, that NASA 
was, in any event, obligated to at least submit the question to GSA 
prior to the issuance of the RFP, and that it failed to fulfill this 
obligation. Assuming, arguendo, that this is the case, we nevertheless 
believe that in view of GSA’s subsequent determination that no dele- 
gation was required, the entire issue has been rendered academic. 


[ B-181796 J 


Contracts—Protests—Timeliness—Considered on Merits 


Under 4 CFR 20.2(a), requiring bid protests to General Accounting Office to be 
filed within 5 days after basis of protest is known or should have been known, 
protest received on the morning of the 6th day although untimely is considered 
on merits because the protest raises issues with respect to the interpretation of 
10(c) of SF 33A and decision on issues raised may be significant to procurement 
practices and procedures (4 CFR 20.2(c) ). 


Bids—Qualified—All or None—Definite Quantities 


“All or none” bid on Army fire extinguisher procurement reserving bidder’s right 
to quote a revised unit price if award made for lesser quantities than stated in 
invitation for bids (IFB) is not considered nonresponsive where solicitation 
neither authorized nor prohibited “all or none” bid since Armed Services Pro- 
curement Regulation 2-404.5 provides that unless the IFB so states bid is not 
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rendered nonresponsive by fact that bidder specifies that award will be accepted 
only on all, or a specified group, of items included in invitation. Moreover, reser- 
vation to quote revised unit price on lesser quantities may properly constitute 
part of “all or none” qualification. 

Contracts—Awards—Advantage to Government—Single v. Mul- 
tiple Awards 


Protest of bidder on partial quantity against award to only other high bidder 
(bidding “all or none”) is denied since “all or none” bid lower in aggregate than 
any combination of individual bids available may be accepted by Government 
although partial award could be made at lower unit cost. Moreover, award to 
higher priced “all or none” bidder in lieu of partial award to low bidder and 
resolicitation of remaining quantity was not illegal as contracting officer deter- 
mined higher price was nevertheless reasonable. 
Bids—Modification—After Opening—Nonresponsive Bidder 


Partial bidder who after bid opening sought to revise its offer by bidding on total 
requirement may not do so since bidders may not vary their bids after opening 
on competitive basis. 


In the matter of General Fire Extinguisher Corporation, Novem- 
ber 21, 1974: 

Invitation for bids DSA700-74-B-2444 was issued on March 27, 
1974, by the Defense Supply Agency, Columbus, Ohio, for bids on a 
total requirement of 11,116 fire extinguishers, consisting of 2400 units 
under line items 0001 through 0005 and an additional 8,716 identical 
units under line items 0006 and 0007. 

Two bids were received and opened on May 3, 1974. The low bidder, 


General Fire Extinguisher Corporation (General), bid only on items 
0001 through 0005 (2400 units) in the amount of $106,454.40. The 
other bidder, Walter Kidde and Company (Kidde), bid “all or none” 
on the total requirement. Its price for the first 2400 units was 
$136,459.20, while its bid for the 8,716 additional units amounted to 
$478,508.40. Furthermore, Kidde stated in its bid that: 


The unit price of $57.85 and $54.90 on this proposal is contingent upon our being 
awarded the total requirement of 11,116 ea. Item 0001 through 0007. If award is 
to be made for any lesser quantity, we reserve the right to quote a revised unit 
price. 


Although General was low bidder by $30,000 on items 0001 through 
0005, the contract for all 11,116 extinguishers was awarded to Kidde 
on June 13, 1974. General was informed of the rejection of its bid by 
letter dated June 27, in which the award to Kidde was justified on the 
basis that (1) General had not bid on the total requirement and (2) 
that due to the urgency of the procurement and in order to preserve 
the integrity of the competitive bidding system, the award to Kidde 
would be in the best interests of the Government. On July 3 General 
telephoned the contracting officer objecting to the rejection of its bid. 
The contracting officer again explained the reasons for rejection. 
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We are in receipt of General’s bid protest letter dated July 8, 1974. 
Our Office time stamp indicates that the protest was filed sometime 
before noon on July 12, 1974. Our Interim Bid Protest Procedures and 
Standards (4 C.F.R. § 20.2(a)) stipulate that bid protests must be 
filed with the General Accounting Office (GAO) “not later than 5 days 
after the basis for protest is known or should have been known, which- 
ever is earlier.” The administrative report suggests that General’s pro- 
test should be considered untimely : 


Since General was informed not later than 3 July 1974 * * * of the reasons 
for rejecting its bid and that CLINs 0001 through 0007 of DSA 700-74—-B-2444 
were awarded to Kidde, it is very doubtful that General’s protest dated 8 July 
1974 was received in the General Accounting Office within 5 days after 3 July 1974 
as required by Section 20.2 of Part 20 of Title 4 of the Code of Federal 
Regulations. 


We believe that since 4 C.F.R. § 20.12 defines “days” to mean “work- 
ing days” of the agencies of the Federal Government, July 4 cannot be 
counted as a “work day,” while July 5 must be so counted for purposes 
of the 5-day limitation. Therefore the protest was “filed” in this Office 
on the 6th day. However, since the protest raises issues with respect to 
the interpretation of paragraph 10(c) of SF 33A and a decision on the 
issues raised may be significant to procurement practice and pro- 
cedures, we will consider the protest, in accordance with Section 
20.2(b) of our Interim Bid Protest Procedures and Standards. 

General’s primary contention regarding the propriety of the subject 
procurement concerns the fact that Kidde conditioned acceptance of 
its bid on being awarded the total requirement, while also reserving the 
right to quote a revised unit price if award was to be made for any 
lesser quantity. General points out that clause C-15 of the solicitation, 
calling for award to be made on an “all or none” basis, was not checked 
on SF 33A as being applicable to the procurement. Moreover, in view 
of the fact that paragraph 10(c) of Form 33A stipulates [in part] 
that the “* * * Government reserves the right to make an award on 
any item for a quantity less than the quantity offered at the unit prices 
offered * * *,” it is contended that Kidde’s “all or none” bid should 
have been rejected as nonresponsive. 

The responsiveness of a bid is for determination upon the basis of 
the terms of the invitation under which the bid is submitted. 41 Comp. 
Gen. 721, 723 (1962). Armed Services Procurement Regulation 
(ASPR) 2404.5, relating to the “All or None Qualification,” provides 
that “unless the invitation for bids so provides, a bid is not rendered 
nonresponsive by the fact that the bidder specifies that award will be 
accepted only on all, or a specified group, of the items included in the 
invitation for bids.” See also 41 Comp. Gen. 721, supra. The solicita- 
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tion in the instant case contained no prohibition against bidding on an 
“all or none” basis. The fact that clause C-15 was not applicable to this 
procurement is not relevant since its effect is to require “all or none” 
awards in certain instances and its applicability is not necessary to 


authorize such awards. 

Furthermore, it is well established that “all or none” bids may be 
considered for award even though not authorized by the invitation 
terms. 47 Comp. Gen. 223, 232 (1967) ; 47 zd. 657, 661 (1968) ; B-175952, 
September 8, 1972. 

We also find General’s argument that Kidde’s bid was nonrespon- 
sive under paragraph 10(c) of Standard Form 33A to be without 
merit. This paragraph reads in full as follows: 

(c) The Government may accept any item or group of items of any offer, un- 
less the offeror qualifies his offer by specific limitations. UNLESS OTHERWISE 
PROVIDED IN THE SCHEDULE, OFFERS MAY BE SUBMITTED FOR ANY 
QUANTITIES LESS THAN THOSE SPECIFIED: AND THE GOVERNMENT 
RESERVES THE RIGHT TO MAKE AN AWARD ON ANY ITEM FOR A 
QUANTITY LESS THAN THE QUANTITY OFFERED AT THE UNIT 
PRICES OFFERED UNLESS THE OFFEROR SPECIFIES OTHERWISE IN 
HIS OFFER. [Italic supplied.] 


It is clear from the language of the provision itself that a bidder may 
specify and bind the Government to award of the total quantity 
upon acceptance of a bid so specifying. In B-175689, August 28, 1972, 
we noted that “the phrase ‘all or none’ [or its equivalent] when used 


in a bid generally evidences an intention to eliminate the Govern- 
ment’s right to make an award ‘for a quantity less than the quantity 
offered at the unit prices offered.’” Therefore, we find nothing im- 
proper in Kidde’s stipulation that its bid was contingent on being 
awarded the total requiremert. 

General next objects to the fact that Kidde reserved the right to 
quote a revised unit price in the event that award would be made for 
any quantity less than the total requirement. We have consistently 
held that such a notation constitutes an “all or none” qualification. 
(See B-172734, September 7, 1971, where the phrase “Bidder reserves 
the right to requote should the Government reduce the quantity of 
any item,” and B-151731, July 3, 1963, where the phrase “should a 
lesser quantity than that quoted be desired, we request the opportunity 
of resubmitting our quotation,” were construed as “all or none” re- 
strictions.) Consequently, Kidde’s statement reserving to it the right 
to requote prices may properly be construed as an “all or none” bid. 

It is undisputed that the buyer for the Defense Supply Agency 
assured General that its bid for any quantity out of the total require- 
ment of fire extinguishers would be accepted for consideration. How- 
ever, General alleges that had the fact that the procurement was on 
an “all or none” basis been revealed to it, “we would have bid the 
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entire contract and obviously would have been low.” Since the solici- 
tation contained paragraph D02, which states in pertinent part that 
“in addition to other factors offers will be evaluated on the basis of 
advantages and disadvantages to the Government that might result 
from making more than one award (multiple awards) ,” and para- 
graph 10(c), reserving the right to make award for less than the 
quantity offered, and did not include paragraph C-15, requiring an 
“all or none” award, the procurement was not in fact limited to an 
“all or none” basis. Consequently, the buyer properly responded to 
General’s prebid inquiry as to the acceptability of bids on less than 
the entire quantity. 

Given the substantial price disparity of $30,000 between General’s 
bid for items 0001 through 0005 and Kidde’s bid for the same units, 
General contends that the contracting officer should have awarded the 
first five items to it as low bidder and then, due to Kidde’s higher unit 
prices, resolicited the remaining 8,716 units. Furthermore, it is con- 
tended that since the contracting officer was trying to fulfill the pro- 
curement by June 30, 1974, he “could have asked for a negotiated bid.” 

The contracting officer reports that since only Kidde bid on the 
entire quantity on an “all or none” basis, and its price was deter- 
mined reasonable after a price analysis, award was made to it in 
order to comply with the award date of June 30, 1974, for items 6 
and 7 as required under the Mobilization Augmentation Program. It 
is his position that it was not feasible to award a contract to Gen- 
eral for items 1-5 and resolicit the remaining quantity by the June 
30th deadline. 

Where, as here, an invitation permits multiple awards, it is a well 
settled principle that an “all or none” bid lower in the aggregate than 
any combination of individual bids available may be accepted by the 
Government even though a partial award could be made at a lower 
unit cost. 35 Comp. Gen. 383, 385 (1956) ; 41 zd. 455, 458 (1962) ; 42 
id. 748, 749 (1963) ; 50 id. 852, 857 (1971). With regard to General’s 
argument that the disparity in prices nevertheless required cancella- 
tion, ASPR 2-404.1(a) provides that the preservation of the integrity 
of the competitive bid system requires that after bids have been opened 
award must be made to the lowest responsive and responsible bidder 
unless there is a compelling reason to cancel the invitation. Although 
ASPR 2-404.1(b) (vi) provides that unreasonable price is a com- 
pelling reason justifying cancellation, the contracting officer deter- 
mined that Kidde’s price for the total quantity was in fact reasonable. 

General disputes the contracting officer’s conclusion with regard to 
the reasonableness of Kidde’s price and points out that the Price 
Analysis Report indicates that on previous contracts Kidde’s prices 
were 40 to 44 percent higher than those of General and that Kidde’s 
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prices on the subject procurement exceed General’s by 27.4 percent 
on units with Level A/C and are 30.2 percent higher on commercial 
PP&P units. 

In addition to the information referred to by the protester, the price 
analyst also pointed out that Kidde’s price was obtained in a com- 
petitive atmosphere and that its price compared favorably with its 
bids on prior procurements. Furthermore, the contracting officer noted 
that Kidde had not produced the item for several years and, there- 
fore, set-up charges and purchase of materials would be costs that 
General would not incur since it had been the sole producer for 3 
years. Moreover, Kidde was the only bidder offering to fulfill the 
Government’s entire needs. Since award was made only after the con- 
tracting officer ascertained that Kidde’s price was reasonable on the 
basis of a price analysis, we cannot say that the award was illegal. 

We note that after bid opening General sought to revise its offer by 
bidding on the total requirement. The contracting officer correctly 
denied General this request since bidders may not vary their bids after 
bid opening. 40 Comp. Gen. 432 (1961) ; B—166482, May 5, 1969. 

Accordingly, the protest is denied. 


[ B-181416 J 


Conflict of Interest Statutes—Contract Validity 


Award of contract to national association which will evaluate work of its mem- 
bership is not illegal, notwithstanding potential conflict of interest, since neither 
request for proposals nor Federal Procurement Regulations contains prohibition 
against conflict of interest and statutes in U.S. Code are not directed against 
immediate kind of situation. 


Contractors—Conflicts of Interest—Lobbying for Project 


No law or regulation precludes an award to national association which it is con- 
tended will be in conflict of interest because one goal of project under contract 
is to enjoin parents to lobby for improved education for handicapped children 
and for increased funds for purpose, the recipients of which funds would be 
association members. 


Contractors—Responsibility—Determination by Contracting 
Officer—Accepted—Except for Fraud 


Allegation that contractor may not be responsible because it did not perform 
satisfactorily under prior contract and was not in compliance with Equal Em- 
ployment Opportunity regulations will not be considered, since no fraud has been 
alleged or demonstrated. 


In the matter of Exotech Systems, Inc., November 22, 1974: 

On March 8, 1974, the Department of Health, Education, and Wel- 
fare, Office of Education, Region I, Boston, Massachusetts (HEW), 
issued request for proposals (RFP) No. 1-74-BH-02 for maintaining 
and improving a national special education information center 


(SEIC). 
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Four firms submitted proposals in response to the RFP, two of 
which are relevant to the instant protest, those of the National As- 
sociation of State Directors of Special Education (NASDSE) and 
Exotech Systems, Inc. (Exotech). Exotech filed a protest with our 
Office on May 31, 1974, against award being made to NASDSE on 
various grounds. On June 28, 1974, pursuant to Federal Procurement 
Regulations (FPR) § 1-2.407-8(b) (4) (ii) (1964 ed. amend. 68), a 
determination was made by HEW to make award notwithstanding the 
protest. Award was made to NASDSE on June 29, 1974. 

The following contentions are advanced by Exotech in support of 
its protest against the award to NASDSE: 

1. That the procurement process was a “sham” as NASDSE had 
already been selected by HEW; 

2. Award to NASDSE results in various conflicts of interest ; 

3. NASDSE has failed to perform satisfactorily as the incumbent 
contractor ; and 

4. NASDSE is not in compliance with Equal Employment Oppor- 
tunity (EEO) regulations. 

Regarding the first contention that NASDSE had been chosen as 
the contractor prior to the issuance of the RFP and, therefore, the 
procurement process was a “sham,” we have reviewed the record of the 
evaluations performed by the panel selected by HEW and are of the 
opinion that the procurement was conducted in a proper manner. The 
evaluation panel was composed of individuals outside of HEW and 
included an attorney with a background in education and law; the 
parent director of a State coalition for special education ; the chairman 
of a speech and hearing department at a major university ; a professor 
of mental retardation at a major university and the associate director 
of the computer center at the same university. The panel was unani- 
mous in recommending NASDSE and the contracting officer followed 
the recommendation in making the award. Therefore, the selection of 
NASDSE appears to have been based upon an evaluation of proposals 
by an independent panel of experts outside of HEW rather than upon 
any predetermination by HEW that NASDSE would be the success- 
ful contractor. 

Secondly, Exotech argues that award to NASDSE results in a con- 
flict of interest because of the very nature of the program involved. 
NASDSE is the national organization of State directors of special 
education. Exotech argues that in performing the evaluations required 
under the instant contract, NASDSE will, in effect, be evaluating the 
work of its own members. HEW has responded to this allegation by 
stating that the contractor is neither required nor expected to evaluate 
the performance of State directors or State educational agencies but 
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merely to disseminate information to the parents of handicapped 
children. 

In comments furnished our Office by NASDSE, the relationship of 
the national association and the project staff which actually performs 
the contract was explained as follows: 

* * * it is important at the outset to understand the relationship between 
NASDSE and Closer Look project staff. NASDSE is a non-profit association 
comprised of 57 state directors which holds a contract to operate the Closer Look 
project. To do that job, NASDSE has engaged an experienced professional staff. 
The liaison between the state directors of special education and the Closer Look 
project staff takes place through an eight member committee which acts in an 
advisory and consultative capacity to the project. At no time has the NASDSE 
Executive Committee ever exerted pressure to suppress the dissemination of in- 
formation of any kind. To the contrary, they have supported and encouraged 
us in the development of information, especially in the area of rights and law. 

A review of the RFP shows that while the major portion of the 
work to be performed under the contract is responding to inquiries 
from parents of handicapped children for information on educational 
opportunities for their children, there are also other tasks to be com- 
pleted. These include preparation of a checklist of criteria for evaluat- 
ing special education services offered by agencies and institutions 
serving handicapped children and also evaluation of information and 
referral systems that States have developed for referring children to 
programs. 

While HEW contends that there is no conflict of interest, we note 
that during the negotiations leading to the award of the contract, one 
of the areas which the evaluation panel wanted clarified dealt with a 
possible conflict of interest. The question posed was: 

Describe the nature and extent of control over decisions of the staff of SEIC 
which is asserted by NASDSE with specific reference to potential conflict of 
interest which could result if the SEIC staff or its PAG [Parent Advisory Group] 
found reason to criticize the policies or effectiveness of public school programs 
or any other programs under the control or responsibility of any state director 
of special education. 

NASDSE addressed the problem and indicated the procedures that it 
recommended be followed within NASDSE in the event of an actual or 
potential conflict of interest. Moreover, the HEW Assistant Regional 
Attorney reviewed the situation and decided that the problem was ad- 
ministrative rather than legal. From the foregoing, it is apparent that 
some evaluation is necessary under the contract, that the potential con- 
flict of interest was recognized and considered before an award was 
made and that the situation was resolved in favor of NASDSE. 

Therefore, the question is whether a national association is allowed 
to perform a Government contract under which some evaluation of 
the work of its members may be required. 
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There are no provisions in the RFP or FPR regarding conflict of 
interest. Although there are conflict of interest statutes codified in the 
United States Code, none are directed against the immediate kind of 
situation. Therefore, since there is no violation of any law or regula- 
tion, we are unable to conclude that the award was illegal. 

Exotech also contends that a conflict of interest is generated by the 
fact that NASDSE, through its work on the project, is lobbying for 
more funds for its members, namely, State directors of special educa- 
tion. Exotech states that one of the goals of the project is to enjoin 
parents to lobby for improved education for handicapped children and 
for increased funding for this purpose. The recipients of this funding 
would be the State directors. Exotech has submitted to our Office a 
program solicitation from the National Science Foundation (NSF) 
which recognizes this problem and discourages proposals from orga- 
nizations which might be expected to take a stand based on the special 
interests of its members, specifically in the field of revenue sharing. 

While NSF does have this caveat in its solicitation, the RFP issued 
by HEW did not contain a similar notice and therefore is not for 
consideration in connection with the HEW procurement. Moreover, 
we are aware of no law or regulation that precludes an award to 
NASDSE in the circumstances. 

Finally, Exotech suggests that NASDSE may not be a responsible 
contractor because it allegedly failed to perform certain required tasks 
during performance of the prior year contract for this service and was 
not in compliance with EEO regulations. The determination of a pro- 
posed contractor’s responsibility is largely within the discretion of the 
contracting officer. The contracting activity must handle the day-to- 
day administration of the contract and bear the brunt of any diffi- 
culties experienced by reason of the contactor’s lack of ability. If, 
pursuant to the applicable regulations, the contracting officer finds the 
proposed contractor responsible, as here, we do not believe the finding 
should be disturbed except on the basis of fraud. Since no fraud has 
been alleged or demonstrated, we must decline to further consider the 
matter. Matter of Wilkinson Manufacturing Company, B-181076, 
June 5, 1974. 

For the foregoing reasons, the protest is denied. 


[ B-180742 J 


Pay—Withholding—Debt Liquidation—Retired Pay—For Benefit 
of Surety 


Where a surety has indemnified the Government for a portion of loss occasioned 
by employee’s embezzlement of public funds and the employee is entitled to re- 
ceive military retired pay, such pay cannot be withheld for the benefit of the 
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surety on theory that the surety is subrogated to the Government’s right of setoff, 
since such action would be contrary to the language of 32 C.F.R. 43a.3, the Gov- 
ernment’s policy against accounting to strangers for its transactions and against 
having the Government serve as agent for collection of private debts. 

In the matter of subrogation of a surety to Government’s right to 


setoff military retired pay, November 25, 1974: 


This action is in response to a letter dated February 25, 1974, from 
the Assistant Secretary of the Navy (Financial Management) re- 
questing an advance decision on the question as to whether the Depart- 
ment of the Navy may legally withhold military retired pay due a 
retiree for the benefit of a surety, which has liquidated part of the re- 
tiree’s debt to the Navy, on the theory that the surety can be sub- 
rogated to the Government’s right of setoff concerning such pay. 

In that letter the Assistant Secretary related the pertinent facts 
regarding this matter. It appears that in 1968 a previously retired en- 
listed member receiving retired pay, who was employed in a civilian 
capacity as a collection agent for the Navy, admitted to the embezzle- 
ment of $24,496 in public funds. The employee’s position was covered 
by a surety agreement executed between the Navy and Utica Mutual 
Insurance Company (Utica Mutual), under which Utica Mutual 
agreed to indemnify the Navy for any loss up to $5,000 occasioned by 
the employee’s failure to faithfully perform his duties. 

The record shows that by letter of May 14, 1969, the Navy informed 
Utica Mutual that withholdings from the employee’s civil service pay, 
a setoff of his retirement credits, proceeds from the conversion of his 
savings bonds and monies recovered at the time of his arrest totaled 
$13,589.30, which sum was applied to the reduction of the employee’s 
liability to the Government. In addition, it was noted that the Navy 
was setting off $200.86 per month against his retired pay account. 
The letter further said that, since a substantial balance was still out- 
standing and an extended length of time would be necessary for 
liquidation of the debt by means of withholding retired pay, the Navy 
was claiming the maximum penal amount of $5,000 allowed under the 
surety agreement. 

In response to that request, Utica Mutual paid the $5,000, and the 
Navy continued to withhold the employee’s military retired pay until 
August 1971, at which time the remainder of the debt was satisfied. 
Subsequently, Utica Mutual asked the Navy to continue withholding 
the retired pay for the benefit of Utica Mutual. 

Doubt is expressed as to the propriety of such action. The submis- 
sion indicates an awareness that, under the provisions of 5 U.S. Code 
8346(a), monies deducted from a civil service employee’s salary and 
held in trust in the civil service retirement fund are not available to 
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indemnify a surety which has liquidated a debt owed by the employee 
to the Government. The Assistant Secretary further states that the 
retirement monies in question are not civil service retirement benefits, 
but rather are military retirement benefits and as such are not subject 
to the provisions of 5 U.S.C. 8346. Further, that while there is no 
equivalent to that provision of law with respect to military retired 
pay, section 1440 of Title 10, U.S. Code, exempts annuities based upon 
military retired pay from assignment, attachment or other legal 
process for the benefit of creditors. 

This Office is not aware of any statute which specifically exempts 
military retired pay from assignment, attachment or other legal 
process. However, it is a longstanding policy of the Government not 
to account to strangers for its transactions, a policy created by specific 
statutes. One of those statutes, 31 U.S.C. 492(a) requires public monies 
to be drawn only in favor of persons to whom payment is to be made. 

The position taken by the armed services regarding garnishment 
and attachment of military retired pay is found in paragraph 52 of 
Department of the Army Pamphlet 600-5 (January 1969), entitled 
“Handbook on Retirement Services for Army Personnel and their 
Families :” 

52. Garnishment of Pay. There is no Federal statute exempting the pay of 
retired military personnel from attachment or other levy. However, no process of 
garnishment or attachment can be recognized by a disbursing or accounting officer 
of the Federal Government to satisfy private claims or judgments, nor may the 
United States be named as garnishee defendant in a suit on a judgment instituted 
against a retired member. Whether the retired pay of military personnel may 


be attached after it has been received by the member is a matter to be determined 
under the laws of the State in which the attachment action may be brought. 


In the case of Buchanan v. Alexander, 45 U.S. 20 (1846), the United 
States Supreme Court held that money in the hands of a Govern- 
ment disbursing officer payable to an individual is in fact public 
money until paid, and as such cannot be diverted to the individual’s 
creditors by attachment proceedings. More recently, a similar result 
was reached in Arnold v. United States, 331 F. Supp. 42 (S.D. Tex. 
1971). 

Furthermore, in regard to the indebtedness of military personnel, 
32 C.F.R. 48a.3 (1971) provides in part: 

(a) A member of the Armed Forces is expected to pay his just financial obliga- 
tions in a proper and timely manner. However, the Military Departments have no 
legal authority to require a member to pay a private debt or to divert any part of 
his pay for its satisfaction, even though the indebtedness may have been reduced 


to judgment by a civil court. The enforcement of the private obligations of a 
military member is a matter for civil authorities. [Italic supplied.] 


The withholding of military retired pay for the benefit of a surety 
under a theory of subrogation would amount to the Navy’s requiring 
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the retiree to pay a private debt and would constitute an involuntary 
diversion of retired pay to satisfy the debt. Such action would not 
only be contrary to the language in the above-quoted regulation, but 
also the general policy of the Government against accounting to 
strangers for its transactions, and, more specifically, the policy against 
having the Government serve as an agent for the collection of private 
debts. See B-170400, September 21, 1970; and Zaggart v. United 
States, 17 Ct. Cl. 322 (1881). 

With regard to the above, the following excerpt from the Restate- 
ment of Restitution, chapter 9, section 162, at page 658 is to be noted: 

f. Subrogation to a preferred claim. Where one person discharges an obliga- 
tion owed by another to a third person under such circumstances that he is 
entitled to subrogation, and the third person had a claim entitling him to 
preference over the claims of other creditors, he is entitled to a similar preference, 


except where the right of the creditor to priority was merely personal to 
him. * * * 

Where a person discharges the liability of another to the State under such 
circumstances that he is entitled to be subrogated to the claim of the State, he 
is not entitled to enforce the claim by such summary methods as the State as 
sovereign might have employed, as for example by a summary seizure of the 


debtor’s property. 

Therefore, in the absence of statute to the contrary, it is our view 
that where a surety has discharged part of an employee’s obligation to 
the Government, the employee’s military retired pay may not be 
legally withheld for the benefit of such surety on the theory that the 


surety is subrogated to the Government’s right of setoff concerning 
such pay. Your question is answered accordingly. 


[ B-181198 J 


Officers and Employees—Transfers—Relocation Expenses— 
“Settlement Date” Limitation on Property Transactions—Exten- 
sion—Military Service 


Civilian employee inducted into military service 5 weeks after transfer in June 
1970 and discharged on March 30, 1972, may be reimbursed authorized real estate 
expenses incident to house purchase effected in November 1973 after his reem- 
ployment on July 3, 1972, provided agency grants time extension, commencing on 
February 24, 1973, when initial 1-year period (as extended by military service) 
expired. 


Officers and Employees—Transfers—Relocation Expenses— 
“Settlement Date” Limitation on Property Transactions—Time 
Computation 


Civilian employee transferred on June 16, 1970; separated July 21, 1970, for 
military duty; discharged therefrom on March 30, 1972; and reemployed on 
July 3, 1972, is entitled to have 1-year initial period for settlement of real estate 
transactions, as authorized in OMB Circular No. A-56, section 4.le, extended to 
February 24, 1973. 
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In the matter of time limitation for real estate expense reimburse- 
ment to military service member, November 25, 1974: 


This action is in response to a request for an advance decision by 
the Regional Federal Highway Administrator (Region Eight), in 
the U.S. Department of Transportation, and pertains to the claim 
of Mr. Roy H. Weaver for real estate expenses incurred in purchas- 
ing a residence incident to his permanent change of station from 
Santa Fe, New Mexico, to Denver, Colorado, in June 1970. 

While the submission was accompanied by a voucher and support- 
ing documentation, it was not submitted by an individual who, by 
statute, is entitled to receive such decisions from this Office. See 31 
U.S. Codes 74 and 82d. However, since the letter of the Regional 
Federal Highway Administrator sets forth the facts with sufficient 
particularity to enable us to decide the case, we render this decision 
in the interest of avoiding the delay involved in requiring submis- 
sion of the matter in accordance with normal procedures. In the 
future, in order to obtain an advance decision from our Office, sections 
74 and 82d, supra, should be complied with. 

The questions presented are (1) whether the 1-year time limitation 
(plus 1-year extension if granted by an employee’s agency) for com- 
pleting real estate transactions, as prescribed in subsection 4.le of 
Office of Management and Budget (OMB) Circular No. A-56 (June 
1969), is suspended during military active duty, and (2) if the period 
is so suspended, whether Mr. Weaver’s case falls within the allowable 
time limits as extended. 

The record indicates that Mr. Weaver, who had received his induc- 
tion notice prior to leaving Santa Fe, reported to the new duty station 
on June 16, 1970; was separated for military duty on July 21, 1970; 
was discharged from military service on March 30, 1972; reported 
back to duty in Denver on July 3, 1972; and on January 18, 1973, 
had requested a time extension of 7 months for settlement on the 
purchase of a residence in a new housing development. The purchase 
contract on this residence was signed on March 2, 1973, and settle- 
ment on the purchase was effected on November 5, 1973. The record 
indicates that the agency is willing to grant a 1-year extension upon 
an affirmative finding by us on its first question. 

We note that section 1.38, Conditions and limitations regarding 
payment. of allowances, in the above-cited Circular provides in sub- 
section d that the maximum time for beginning allowable travel and 
transportation will not exceed 2 years from the effective date of an 
employee’s transfer except that: 
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(1) the two-year period is exclusive of the time spent on furlough for an 
employee who begins active military service before the expiration of such 
period and who is furloughed for the duration of his assignment to the post of 
duty for which transportation and travel expenses are allowed, and * * * 


While no such provision is contained in section 4 of OMB Circular 
No. A-56, allowance for expenses in connection with residence trans- 
actions incident to a transfer of station, neither is there anything in 
this section precluding the suspension of time spent on active military 
duty from the time limitation in which the employee is required to 
complete the real estate transaction in order to be eligible for reim- 
bursement of necessary expenses. 

e Thus, we would have no objection to excluding from the time limita- 
tion for completing a real estate transaction, time spent on furlough 
for an employee who begins active military service before the expira- 
tion of such period. 

The first question is answered in the affirmative. 

With regard to the second question, at the time of the employee’s 
separation from his agency on July 21, 1970, the initial period for 
reimbursement of real estate expenses, as prescribed in subsection 4.1e 
of OMB Circular No. A—56 had run for 1 month and 5 days, leaving an 
unexpired period of 10 months and 25 days. Adding this period to the 
date of his military discharge on March 30, 1972 (rather than to the 
date of his reemployment, which occurred some 3 months later), we 
find that the initial period, as extended by the military duty, expired 
on February 24, 1973, by operation of law. 

On October 28, 1972, the provisions of subsection 4.1e in OMB Cir- 
cular No. A-56, as revised on August 17, 1971, were changed by the 
Federal Property Management Regulations (FPMR) in FPMR Tem- 
porary Regulation A-8, Supplement 3, to dispense with the require- 
ment for a finding by the head of an agency, or his designee, that a 
sale/purchase contract had been entered into during the initial 1-year 
period in order to justify a time extension for periods up to a maxi- 
mum of 1 more year, and merely required that the real estate trans- 
action on which reimbursement is sought must be reasonably related to 
the employee’s transfer of official station. 

This change in regulations would be applicable here since it was 
made effective on October 28, 1972, which was within the initial 1-year 
reimbursement period, as extended for military duty in Mr. Weaver’s 
case, to February 24, 1973. See B-164461, December 12, 1969. 

Thus, there is legal authority for the agency to grant a time exten- 
sion from February 24, 1973, to February 24, 1974, which would cover 
the settlement date of November 5, 1973, on the employee’s house pur- 
chase, and the answer to the second question is also in the affirmative, 
provided the agency exercises its discretion to grant such extension. 
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It is noted that the voucher submitted shows a lump sum amount 
claimed of $219.35 as legal and related costs. Subsection 2-6.2c of the 
FPMR 101-7, May 1978, in effect at the time of settlement provides 
as follows: 

c. Legal and related expenses. To the extent such costs have not been included 
in brokers’ or similar services for which reimbursement is claimed under other 
categories, the following expenses are reimbursable with respect to the sale and 
purchase of residences if they are customarily paid by the seller of a residence 
at the old official station or if customarily paid by the purchaser of a residence 
at the new official station, to the extent they do not exceed amounts customarily 
charged in the locality of the residence: costs of (1) searching title, preparing 
abstract, and legal fees for a title opinion or 

(2) where customarily furnished by the seller, the cost of a title insurance 
policy; costs of preparing conveyance, other instruments, and contracts and 
related notary fees and recording fees ; costs of making surveys, preparing draw- 
ings or plats when required for legal or financing purposes; and similar ex- 
penses. Costs of litigation are not reimbursable. 

In cases in which an attorney’s fee stated in a lump sum amount in- 
cludes charges both for services for which payment is allowed by sub- 
section 2-6.2c and for others not allowed, it is necessary to state sepa- 
rately the portions of the fees allocable to reimbursable items before 
payment may be made, See B-175328, September 21, 1972. 

Consequently, if the employee’s agency grants him a time extension 
to cover the settlement date of November 5, 1973, we would have no 
objection to the reimbursement of Mr. Weaver’s real estate expenses 
provided that they are in accordance with the provisions of subsection 
2-6.2c in the FPMR. 


Action on the voucher should be taken in accordance with the fore- 
going. 


[ B-181202 J 


Experts and Consultants—Travel Expenses—To and From Places 
Other Than Home, etc. 


Although Government consultant employed on when-actually-employed basis 
returned to his home in St. Louis, Missouri, instead of returning immediately 
to Las Vegas, Nevada, where he was transacting non-Government business at 
time he was called for Government meetings in Washington, D.C., he may be 
allowed the full cost of round-trip airfare between Las Vegas and Washington 
because the delay was occasioned by the Government assignment. 


In the matter of a reclaim travel voucher, November 25, 1974: 
Rev. Leo C. Brown, serving under a when-actually-employed con- 
sultant agreement with the Atomic Energy Commission (AEC), was 
requested by the AKC to travel from Las Vegas, where Rev. Brown 
was on non-AEC business, to Washington, D.C., to attend AEC meet- 
ings. He departed Las Vegas on July 30, 1973, performed official busi- 
ness in Washington during the period of July 30-August 2, and then 
returned to his St. Louis residence on August 3. To pay for his trans- 
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portation expenses, Rev. Brown used a Government Transportation 
Request on July 30 to purchase a Las Vegas- Washington, D.C. round- 
trip ticket in the amount of $289.27. However, the cost of the airfare 
for the travel actually incurred (Las Vegas-Washington, D.C. and 
Washington, D.C.-St. Louis) was only $206.27, leaving an unused bal- 
ance of $83. Rev. Brown believes that this unused amount is due him 
as he later had to return to Las Vegas to complete the business that 
was interrupted when he was called to Washington, D.C. Our decision 
was requested since Rev. Brown returned to his home in St. Louis and 
did not return to Las Vegas until a month thereafter. 

Section 5703(b) of Title 5, U.S. Code (1970), provides that an indi- 
vidual employed intermittently in the Government service as an expert 
or consultant and paid on a daily when-actually-employed basis may 
be allowed travel expenses when away from his home or regular place 
of business. Ordinarily the unused balance of $83 could not be applied 
to the transportation costs incurred as a result of Rev. Brown’s return 
to Las Vegas from St. Louis. This would be so since his entitlement to 
reimbursement for travel expenses between his home or regular place 
of business would terminate when he returned to his home or regular 
place of business from the place where official Government duty was 
required of him. 24 Comp. Gen. 546 (1945) ; 34 zd. 628 (1955). How- 
ever, it has been held that when a consultant, who was performing 
personal business away from his home or regular place of business, 
has been requested to perform Government business at a different 
location, he may be paid the round-trip travel expenses between the 
two locations. B-121178, October 20, 1954. In the instant case, Rev. 
Brown, would, therefore, have been reimbursed the travel expenses 
incident to an immediate return trip to Las Vegas following the com- 
pletion of his Government business. We do not believe such entitlement 
should be reduced because his failure to return to Las Vegas to com- 
plete his business there immediately was a result of his Government 
assignment. 

Accordingly, Rev. Brown’s reclaim travel voucher may be certified 
for payment if otherwise proper. 


[ B-179776 J 


National Guard—Civilian Employees—Technicians—Training Duty 
as Guardsman—Injured in Line of Duty—Return to Civilian 
Occupation While Disabled 

A member of the National Guard who is also a National Guard technician 
under 32 U.S.C. 709 and who is injured in line of duty while performing training 


under 32 U.S.C. 502, is entitled in accordance with 37 U.S.C. 204(h) (2) to re- 
ceive the pay and allowances of a regular member of the Army during the period 
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of his disability for military duty even though he resumes his Government ci- 
vilian occupation since he is not considered to be on active military service 
during period of receipt of pay and allowances under 37 U.S.C. 204(h) (2). 

In the matter of pay and allowances while disabled, Idaho National 
Guard, November 26, 1974: 

This decision is in response to a request for an advance decision 
from the Command Finance Office, Headquarters, Fort Carson and 
Headquarters, 4th Infantry Division (Mechanized) Fort Carson, 
Colorado, as to whether payment of military pay and allowances 
should be made to Sergeant First Class Edmund FE. Keep, 542—02-4791, 
a member of the Idaho National Guard who was also employed as a 
National Guard technician under 32 U.S. Code 709 (1970), during 
the periods in which he performed the duties of and received payment 
for his civilian (Government) occupation. The request for decision 
was forwarded to this Office by letter dated September 26, 1973, from 
the Office of the Comptroller of the Army and has been assigned Con- 
trol Number DO-A-1187 by the Department of Defense Military 
Pay and Allowance Committee. 

The record indicates that on May 1, 1971, while performing inac- 
tive duty training with the 158th Engineer Detachment, Idaho Na- 
tional Guard, Sergeant Keep suffered an injury to his right knee. The 
injury was subsequently determined to have occurred in line of duty 
and not due to his own misconduct. 

This Office was advised, informally, that Sergeant Keep performed 
his civilian duties from the time of his injury until December 6, 1971, 
although he attended no National Guard drills during that period. 
However, on December 6, 1971, he was hospitalized for knee surgery 
which was a result of the May 1, 1971 injury. 

The civilian pay record of Sergeant Keep for the period com- 
mencing December 6, 1971, through February 29, 1972, indicates that 
on December 6, 1971, he worked for 7 hours and took 1 hour of annual 
leave. Thereafter, for the period through January 2, 1972, he was 
on annual or sick leave each workday except for the period from 
December 20 through 23, 1971, when he performed his civilian duties, 
and on December 27, 1971, when he performed his civilian duties for 
7 hours. For the period from January 3 through February 29, 1972, 
he worked at his civilian job with the exception of several days during 
which he was on sick leave for a portion of a day. 

This Office has been advised, informally, that Sergeant Keep was 
retired, because of disability, from his position as a National Guard 
technician on April 30, 1972, and that he was discharged for disability 
on July 24, 1972, from the Idaho National Guard. Apparently both his 
disability discharge and retirement resulted from the May 1, 1971 knee 
injury. 
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Two military pay vouchers for “incapacitation pay” have been sub- 
mitted for payment: one for the period from December 20 through 
23, 1971, in the amount of $115.66, and the other for the period from 
January 3 through February 29, 1972, in the amount of $1,656.99. 

In this regard, the question is asked whether the rationale of the 
decision at 47 Comp. Gen. 531 (1968) should be applied in this situa- 
tion in view of the fact that the member’s civilian employment was 
with the Federal Government. In that decision it was held that en- 
titlement to active duty pay and allowances for a member of a Reserve 
component who is injured in line of duty while performing active 
duty training will not be terminated by the resumption of his normal 
civilian occupation. That decision did not specifically address the en- 
titlement of a civilian employee of the Federal Government to pay 
and allowances provided by 37 U.S.C. 204(h) (2) (1970). 

Section 204 of Title 37, U.S.C. (1970), states: 

(h) A member of the National Guard is entitled to the pay and allowances 
provided by law or regulation for a member of the Regular Army or the Regular 
Air Force, as the case may be, of corresponding grade and length of service, 
whenever he is called or ordered to perform training under section 502, 503, 504, 
or 505 of title 32 

(1) for a period of more than 30 days, and is disabled in line of duty from 
disease while so employed; or 


(2) for any period of time, and is disabled in line of duty from injury while 
So employed. 


Section 502 of Title 32, U.S.C. (1970) provides, in pertinent part: 


(a) Under regulations to be prescribed by the Secretary of the Army or the 
Secretary of the Air Force, as the case may be, each company, battery, squadron, 
and detachment of the National Guard, unless excused by the Secretary concerned, 
wots aameaie for drill and instruction, including indoor target practice, at least 
48 times each year; and 

(2) participate in training at encampments, maneuvers, outdoor target practice, 
or other exercises, at least 15 days each year. 

Since it appears that Sergeant Keep was disabled in line of duty 
from an injury incurred while participating in training under 32 
U.S.C. 502, he was entitled under 37 U.S.C. 204(h) (2), as a member of 
the National Guard, to the pay and allowances provided for a member 
of the Regular Army of corresponding grade and length of serv- 
ice for the period from December 6, 1971, the date of his hospitaliza- 
tion, through the date of his discharge for disability, July 24, 1972. 
In addition, since it appears that because of his disability he was un- 
able to perform his military duties after May 1, 1971, the date of his 
injury, he also would be entitled to such pay and allowances follow- 
ing that day to December 6, 1971. See 52 Comp. Gen. 99 (1972). 

Section 5533 of Title 5, U.S.C. (1970), provides, in part, that an 
individual is not entitled to receive basic pay from more than one 
position for more than an aggregate of 40 hours of work in 1 calendar 
week. However, this provision applies only to the holding of two civil- 
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ian positions under the definition of position contained in 5 U.S.C. 
5531(2) (1970). 

It was held in 46 Comp. Gen. 400 (1966) that the enactment of the 
Dual Compensation Act of 1964 (including 5 U.S.C. 5533) did not 
change the longstanding rule that active military service is incom- 
patible with concurrent Federal civilian service. 49 Comp. Gen. 444 
(1970). 

During the period in which Sergeant Keep would be entitled to pay 
and allowances under 37 U.S.C. 204(h) as stated above, he was not 
required to perform military duty as he became entitled to such pay 
and allowances because of the inability to perform such duty. 

In 50 Comp. Gen. 99 (1970) this Office had for consideration the 
question whether an individual receiving benefits on April 15, 1970, 
under the provisions of 37 U.S.C. 204(i), applicable to Navy, Marine 
Corps and Coast Guard Reserves, would be entitled to the retroactive 
pay payable to members of the uniformed services on active duty on 
April 15, 1970. We stated as follows (page 101) : 

* * * This Office, in considering the status of members of Reserve components 
in similar circumstances and under similar provisions of law, has held that 
although a member of a Reserve component, who is ordered to active duty and 
who is disabled in the line of duty by injury while so employed, is entitled to pay 
and allowances while hospitalized and while awaiting action on his retirement 
proceedings if such proceedings are instituted, the laws authorizing payment 


of these benefits do not place him in active military status while he is receiving 
such benefits. See 41 Comp. Gen. 706 (1962), and B-153332, March 16, 1964. 


In decision of July 16, 1974 (54 Comp. Gen. 33) for consideration 
was the claim for pay, allowances and leave entitlements of a member 
of the Marine Corps Reserve who sustained an injury in line of duty. 
It was held that the member, although entitled to pay and allowances, 
was not entitled to the credit of leave since his entitlement under the 
applicable provision of law was to pay and allowances only which 
entitlement did not put him in an active duty status. 

Since the period during which Sergeant Keep was entitled to pay 
and allowances in accordance with 37 U.S.C. 204(h) (2) is not con- 
sidered to be a period of active military service he would not be subject 
to the incompatibility rule which pertains to the performance of 
Federal service as a civilian by an individual who is on active military 
service. See 52 Comp. Gen. 755 (1973). Consequently, the rationale 
of 47 Comp. Gen. 531 is for application to civilian employees of the 
Federal Government as well as to members who have non-Government 
civilian occupations, and pay and allowances authorized under 37 
U.S.C. 204(g)-(i) may be paid when a member performs his civilian 
duties for the Federal Government. 

Accordingly, the vouchers submitted for December 20-23, 1971, and 
for January 3-February 29, 1972, may be paid, if otherwise correct. 


U.S, GOVERNMENT PRINTING OFFICE : 1975 O - 569-470 














